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a District Court of the United States for the District 

of Columbia. I 


No. 61644 In Equity 

! 

i 

1 

i 

I 

August Balter, Edward C. Barnidge, Louis Christopher- 
son, Gustav L. Linhardt, B. W. Kaplan, et at., Plain¬ 
tiffs, ! 

vs. j 

I 

Honorable Harold L. Ickes, individually and as Secretary 
of the Interior of the United States, Honorable Arno 
B. Cammerer, individually and as Director of the Na¬ 
tional Park Service of the United States, and H6nor- 
able Henry Morgenthau, Jr., Individually and as 
Secretary of the Treasury of the United States, De¬ 
fendants. 

i 

! 

United States of America, 

District of Columbia, ss: 

I 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers Were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

. 1 

j 

i 

I 


i 



2 AUGUST BALTER ET AL. VS. HAROLD L. ICKES ET AL. 

1 Filed June 8, 1936 

In the Supreme Court of the District of Columbia, 
Holding An Equity Court 
In Equity No. 61644 

August Balter, Edward C. Barnidge, Louis Christopher- 
son, Gustav L. Linhardt, B. W. Kaplan, W. F. Crow¬ 
der, Arthur Frank, Theodore A. Lutz, Louise E. 
Beckmann as Trustee of the William and Louise 
Beckmann Trust Estate, all of whom are residents of 
St. Louis, Missouri, and Perry L. Hole, a resident of 
Chicago, Illinois, Individuals; John Freund and Her¬ 
man Bretscher, as Co-Partners and as Individuals, 
John B. Meier and John Weis, Jr., as Co-Partners and 
as Individuals, all of whom are residents of St. Louis, 
Missouri; and Sellers Brown Coffee Company, St. 
Louis Coffee & Spice Manufacturing Company, Bach- 
mann & Kicker Machine Company, C. B. Nicholson 
Printing Company, National Vinegar Company, Arrow 
Boiler Compound Company, McCullough & Tumbach 
Company, United States Seed Company, Inc., Eddy & 
Eddy Manufacturing Company, Federal Fur & Wool 
Company, W. H. Gage Glue Company, W. H. Bull 
Medicine Company, A. R. Fleming Printing Company, 
Court-Usher Printing Company, Raleigh Candy Com¬ 
pany, Prunty Seed & Grain Company, Levison & 
Blythe Manufacturing Company, Hill Brothers Fur 
Company, A. C. L. Haase Company, G. S. Robins & 
Company, Hico Products Company, Inc., Abraham Fur 
Company, and Moser Fur Company, all of which are 
Corporations doing business in St. Louis, Missouri, 
Plaintiffs , 

v. 

Honorable Harold L. Ickes, Individually and as Secretary 
of the Interior of the United States, and the Honor¬ 
able Arno B. Cammerer, Individually and as Director 
of the National Park Service of the United States, and 
the Honorable Henry Morgenthau, Jr., Individually 
and as Secretary of the Treasury of the United States, 
Defendants. 
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i 

l 

Bill of Complaint for Restraining Order and Injunction and 
Petition for Declaratory Judgment 

i 

To the Honorable Justices of the Supreme CouH of the 
District of Columbia: j 

I 

Bill of Complaint respectfully shows to the Coutt: 

Your plaintiffs, August Balter, Edward C. Barnidge, 
Louis Christopherson, Gustav L. Linhardt, B. W. Kaplan, 
W. F. Crowder, Arthur Frank, Theodore A. Lutz, 
2 Louise E. Beckmann as Trustee of the William and 
Louise Beckmann Trust Estate, Perry L. Hole, John 
Freund and Herman Bretscher, as co-partners and each in¬ 
dividually, and John B. Meier and John Weis, JL, as co¬ 
partners and each individually, Sellers Brown Coffee Com¬ 
pany, St. Louis Coffee & Spice Manufacturing Company, 
Bachmann & Kicker Machine Company, C. B. Nicholson 
Printing Company, National Vinegar Company,; Arrow 
Boiler Compound Company, McCullough & Tumbaph Com¬ 
pany, United States Seed Company, Inc., Eddy & Eddy 
Manufacturing Company, Federal Fur & Wool Company, 
W. H. Gage Glue Company, W. H. Bull Medicine Company, 
A. R. Fleming Printing Company, Court-Usher printing 
Company, Raleigh Candy Company, Prunty Seed & Grain 
Company, Levison & Blythe Manufacturing Company, Hill 
Brothers Fur Company, A. C. L. Haase Company, G. S. 
Robins & Company, Hico Products Company, Inci, Abra¬ 
ham Fur Company, and Moser Fur Company, plaintiffs, 
complaining of and against the Honorable Harold L. Ickes, 
individually and as Secretarv of the Interior of the United 
States, Arno B. Cammerer, individually and as Director of 
the National Park Service of the United States, £nd the 
Honorable Henry Morgenthau, Jr., individually and as Sec¬ 
retary of the Treasury of the United States, defendants, 
respectfully state: I 

i 

Plaintiffs August Balter, Edward C. Barnidge, John 
Freund, Herman Bretscher, Louis Christopherson, Gustav 
L. Linhardt, B. W. Kaplan, W. F. Crowder, Arthur Frank, 
Theodore A. Lutz, Louise E. Beckmann as Trustee of the 
William and Louise Beckmann Trust Estate, John B. Meier, 
and John Weis, Jr., are citizens and residents of the State 
of Missouri; plaintiff Perry L. Hole is a citizen arid resi- 
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dent of the State of Illinois; Sellers Brown Coffee Com¬ 
pany, St. Louis Coffee & Spice Manufacturing Company, 
Bachmann & Kicker Machine Company, C. B. Nicholson 
Printing Company, National Vinegar Company, Arrow 
Boiler Compound Company, McCullough & Tumbach Com¬ 
pany, United States Seed Company, Inc., Eddy & Eddy 
Manufacturing Company, Federal Fur & Wool Company, 
W. H. Gage Glue Company, W. H. Bull Medicine Company, 
A. R. Fleming Printing Company, Court-Usher Printing 
Company, Raleigh Candy Company, Pruntv Seed & Grain 
Company, Levison & Blythe Manufacturing Company, Hill 
Brothers Fur Company, A. C. L. Haase Company, 
3 G. S. Robins & Company, Hico Products Co., Inc., 
Abraham Fur Company and Moser Fur Company 
are corporations organized and existing by virtue of law 
and doing business in the City of St. Louis in the State of 
Missouri. Defendant, the Honorable Harold L. Ickes, is 
the duly appointed, qualified and acting Secretary of the 
Interior of the United States; defendant, the Honorable 
Arno B. Cammerer, is the duly appointed, qualified and act¬ 
ing Director of the National Park Service of the United 
States; and defendant the Honorable Henry Morgenthau, 
Jr., is the duly appointed, qualified and acting Secretary 
of the Treasury of the United States. Each defendant is a 
resident of the District of Columbia. 

2 . 

This is a suit in equity of a civil nature arising under the 
Constitution and laws of the United States, it presents and 
involves an actual controversy between the plaintiffs and 
the defendants, and the matter in controversy, exclusive of 
interest and costs, exceeds the value of Three Thousand 
Dollars ($3000), as will hereinafter be more particularly 
averred. 

3. 

The plaintiffs bring this suit (I), because of the facts 
and for the reasons hereinafter to be particularly averred, 
to prevent irreparable injury and damage to themselves and 
to their business and property and to prevent and restrain 
the defendants and each of them individually and in their 
official capacity (1) from making use of any funds of the 
United States for the purpose of acquiring (a) any real 
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i 

property in the City of St. Louis, Missouri, as ordered by 
Executive Order No. 7253, of the President, executed De¬ 
cember 21, 1935 (which will be hereafter particularly 
stated) and (b) the real property owned by plaintiffs in fee 
or occupied by plaintiffs as lessees or tenants in the con¬ 
duct of their respective businesses, also (2) from making 
use of any part or all of the sum of $2,250,000 dohated and 
paid into the United States Treasury by the C}ty of St. 
Louis on or about May 18,1936, for either of such purposes, 
(a) and (b) above, and also (3) from exercising or attempt¬ 
ing to exercise the power of eminent domain to acquire title 
to (a) any real property in the City of St. Louis 
4 aforesaid, as ordered by the aforesaid Executive 
Order, and (b) to such real property owned by plain¬ 
tiffs in fee or occupied by them as lessees or tenants; and 
(II) for the purpose of obtaining a declaratory judgment 
pursuant to the provisions of the Federal Declaratory Judg¬ 
ments Act, as amended (1) that, under the Constitution and 
laws of the United States, because of the facts and for the 
reasons hereinafter to be particularly averred, the defen¬ 
dants are without power to use any funds of the United 
States for the purpose of acquiring (a) any real property 
in the City of St. Louis aforesaid, as ordered by the afore¬ 
said Executive Order, and (b) such real property Owned by 
plaintiffs in fee or occupied by them as lessees or tenants 
in the conduct of their respective businesses, (2) are also 
without power to make use of any part or all of th|e sum of 
$2,250,000 donated and paid into the United States Treas- 
urv bv the Citv of St. Louis, as aforesaid, for either of 
such purposes, (a) and (b) aforesaid, and (c) an} without 
power to use the power of eminent domain to acquire any 
such real property, (a) and (b) above. 

4. 

A. Plaintiffs further aver that the City of Si Louis, 
Missouri, in which the property, both real and personal, and 
the respective businesses of the plaintiffs are located, as 
hereinafter more particularly stated, is a municipal cor¬ 
poration organized and existing under and by vjirtue of 
the Constitution and the laws of the State of Missouri and 
by virtue of a special City Charter adopted under the pro¬ 
visions of the Constitution of the State of Missouri and 

I 

i 
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ratified by the voters of the City of St. Louis on June 30, 
1914, and in full force and effect since August 29, 1914. 
Said City, of approximately 850,000 population, is situated 
upon the west bank of the Mississippi River and, at its 
greatest dimensions, is approximately ten miles in extent 
north and south and six miles in width east and west. It 
was founded in 1763 under the sovereignty of France as 
the Village of St. Louis des Illinois. In 1804, at the time 
of the cession of the Louisiana Purchase to the United 
States, the old village of St. Louis occupied approximately 
the territory now bounded on the north bv Washington 
Avenue, upon the east by the present public wharf, also 
called the Levee, upon the west bank of said River, 
5 upon the south by Lombard Street, and upon the 
west by Third Street, which is hereinafter called 
‘‘District A”. For many years after 1804 the principal 
business district of the city devoted to hotels, banks, re¬ 
tail businesses and traders and brokers was situated in 
Distirct A, where many buildings of fine and permanent 
construction were erected and still remain. At a later time 
in the expansion of the city, the location of the principal 
retail stores and of financial and other businesses, which 
are of the character that pay high rentals for property, 
moved further west and was, from 1900 to 1930, between 
Third Street on the east, Tenth Street on the west, Wash¬ 
ington Avenue on the north, and Market Street upon the 
south, which location, hereafter called “District B”, lies 
immediately to the west of District A. The district in the 
prior location of the old village of St. Louis, District A, 
though it was, as stated, for many years prior to 1900, the 
principal business and financial district of the city, since 
1900 and at the present is used for wholesale business and 
manufacturing and is the location of the fur warehouses 
and display rooms which make up the fur market of St. 
Louis which has existed for more than one hundred vears. 
Such wholesale manufacturing and fur businesses occupy 
the buildings that were erected when District A was the 
center of the business district, as stated above, and also 
buildings that have since been erected. 

B. In the year 1922 a scheme for the public improvement 
of the city at an expense of $83,000,000 was adopted by the 
Citv. The carrying out of such scheme resulted in the 
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opening of a large plaza, which begins two blocks west of 
District B and extends further to the west for three blocks, 
and in the construction of a second plaza and widening of 
streets still further to the west, all of the latter being in 
the district which will be called “ District C”. As la result 
and in the improvement of District C a new State Court 
House, a new Federal Court House and Federal Office Build¬ 
ing, and a new T Municipal Auditorium have been erected in 
District C, a new Post Office building is being erected in 
District C, and a Soldiers Memorial will be erected therein 
shortly. The improvements in District C began in 1930 and 
are continuing to be carried on. No public improvements 
have been made in District B except for the; widen- 
6 ing of part of one street therein. The former State 
Court House in District B, which had been used for 
a long period of years, was abandoned in 1930, and the old 
Federal Court House, located in District B, has been aban¬ 
doned. Following upon the public improvements ;of Dis¬ 
trict C, a number of large and modern business buildings 
have also been erected in District C. All of this ihas re¬ 
sulted in a tendency toward the movement and the actual 
movement of financial and retail business houses further 
toward the west, for increasing distances away from Dis¬ 
trict B. I 

C. Such new construction of business buildings;, court 
houses and other buildings for government business, and 
the attraction of the public improvements in District C, 
have been such as to cause such a movement of business 
from District B into District C that an excess supply of 
rental property for mercantile and manufacturing purposes 
in District B has resulted, with a decrease in the demand 
for and the occupancy of rental property in District B, and 
with the further result that many buildings in District B 
not only have been and continue to be unoccupied, b|ut also 
many buildings in District B have been demolished since 
1930, so that the lots upon which such buildings formerly 
stood are now vacant and unimproved. Also the number 
of persons daily visiting District B has been caused to de¬ 
crease since 1930. As a further result of such new con¬ 
struction and improvement of District C, the rates of rental 
for property lying in District B and such rates for prop¬ 
erty in District A have decreased and continue to decrease; 


i 

i 
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but the territory comprising District A has continued to 
be used by mercantile and manufacturing businesses, 
wholesale houses, printing establishments and fur houses, 
particularly because the rentals in District A are lower 
than in District B, so that vacancies in real estate, which 
have been caused in District B by the above stated move¬ 
ment of business and persons toward the west, have not 
occurred to any great extent in District A. 

7 5. 

Plaintiff^ further aver that for the purposes of attempt¬ 
ing to remedy the condition stated above in District B, that 
arose and has continued since approximately 1930, of at¬ 
tempting to halt the movement of business toward the west 
and of attempting to cause more persons daily to visit Dis¬ 
trict B and move toward the east through District B, there 
was organized in St. Louis about December 1933, at the 
suggestion of a voluntary organization known as the St. 
Louis Chamber of Commerce, a second voluntary associa¬ 
tion composed principally of persons owning real estate or 
leaseholds for long future terms in District B and persons 
otherwise interested in increasing the occupancy, the real 
estate values and the rental values of real estate in District 
B, and interested also in inducing an increased daily move¬ 
ment of persons into and through such District B. Such 
voluntary association determined to attempt to obtain the 
condition it desired, by an effort to have property in Dis¬ 
trict A converted into public property, consisting of a pub¬ 
lic park or plaza, with the purposes that the occupants of 
such property taken for public use would be compelled to 
acquire or rent property in District B or other parts of the 
city, and thereby there would be a diminution of the sup¬ 
ply of business property for rent in the city and a conse¬ 
quent increase of rental values in District B, and there 
would also be caused thereby an increased flow of visitors 
through said business district for the purpose of visiting 
said public park or plaza. Such voluntary association took 
the name of the Jefferson-National Expansion Memorial 
Association and began a movement and campaign directed 
toward procuring the establishment of a National Park or 
Plaza by the United States Government in said District 
A, as a pretended memorial to Thomas Jefferson, notwith- 
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standing the fact that there was and had been in;existence 
in the city of St. Louis for more than twenty-five years 
and is now, a memorial to Thomas Jefferson, consisting of 
a beautiful and costly building of classical architecture, 
adorned with statuary representing Thomas Jefferson, and 
used as a historical museum and depository of data re¬ 
specting Thomas Jefferson and the Louisiana Pur- 
8 chase, which building is located in beautifuji and ap¬ 
propriate surroundings at the main entrancje to For¬ 
est Park in such city and was erected in compliance with 
an Act of Congress which appropriated money for the use 
and benefit of the Louisiana Purchase Exposition held in 
the city of St. Louis in 1904, upon the condition that such 
memorial to Thomas Jefferson be constructed by ^uch Ex¬ 
position. In its plans for such pretended memorial such 
association included those for the construction of a Na¬ 
tional Park or Plaza with a basement under all of the ter¬ 
ritory thereof for the daily storage of automobile^, so that 
persons proceeding to work in automobiles wopld store 
their automobiles daily in such basement and thereby pass 
through said District B both in proceeding to and from 
their daily work and business. It was the intent of the in- 
dividuals composing the Jefferson-National Expansion 
Memorial Association to procure the vacation of the greater 
portion of District A and the conversion thereof into a Na¬ 
tional Park or Plaza for the local benefit of other parts of 
the city of St. Louis, particularly District B, so that the 
values of real estate and rental values in District B and 
other parts of the City would be increased and the daily 
visits of persons to such District B would be increased. 

6. j 

Such association for the purpose of furthering! the at¬ 
tempt of its members to procure such action upon the part 
of the United States procured options upon a large part 
of the real property situated in District A so that prompt 
delivery of title thereto could be assured, and the members 
of said voluntary Jefferson-National Expansion Memorial 
Association thereafter formulated a resolution which was 
enacted by the Congress of the United States, on jjune 8, 
1934, as a Joint Resolution, to wit, Public Resolution No. 
32, 73d Congress, and which was approved by thd Presi- 
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dent on June 15, 1934. Such Joint Resolution provided 
that there should be established a commission, to be called 
the United States Territorial Expansion Memorial Com¬ 
mission (hereinafter designated as the United States Com¬ 
mission), to consider and formulate plans for design- 
9 ing and constructing a permanent memorial on the 
Mississippi River at St. Louis, to be composed of 
three persons to be appointed by the President of the United 
States, three Senators to be appointed by the President of 
the Senate, three members of the House of Representatives 
to be appointed by the Speaker thereof, and six persons to 
be named bv the above-mentioned voluntary association of 
individuals called the Jefferson-National Expansion Me¬ 
morial Association. It was provided in such Joint Resolu¬ 
tion that the United States should not be liable for any ob¬ 
ligation or indebtedness incurred by the United States 
Commission, by the State of Missouri, by the Jefferson- 
National Expansion Memorial Association, by the City of 
St. Louis, or by any agency, officer, employee or agent of 
any of them* but the United States Commission might ac¬ 
cept money or property to be used for the purpose of mak¬ 
ing surveys and investigations, formulating, preparing and 
considering plans and estimates, as stated, and for any 
other expenses incurred by the said Commission. Plain¬ 
tiffs aver that such United States Commission held a meet¬ 
ing in the city of St. Louis on December 19, 1934, when the 
Commission organized by electing a Chairman, Vice-Chair¬ 
man and an Executive Committee, which Executive Com¬ 
mittee was by such Commission empowered to act between 
the meetings of the Commission. 

7 

Plaintiffs aver that a certain act of the General Assembly 
of Missouri, approved by the Governor on April 10, 1935, 
found in Laws of Missouri for 1935 at pages 193 and 194, 
and hereinafter called the “Missouri Enabling Act” (a 
copy of which marked “Exhibit A” is hereto attached and 
made a part of this bill of complaint and petition by refer¬ 
ence, as fully as if incorporated at length herein), provided 
that in the event, at any time, the United States or any 
qualified authority thereof might propose to establish and 
improve within any city of 400,000 inhabitants or more, a 
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! 

National Park or Plaza intended and designed t^> com¬ 
memorate any great event in national history, such Na¬ 
tional Park or Plaza to be accessible to the public} under 
Federal regulation and to cover an area within suchlcity of 
not less than 1,000,000 square feet, and also 1000 ojr more 
taxpayers of said city should also petition the Board of 
Aldermen thereof to call an election to determine 
10 whether in consideration of and in order to induce 
the acquisition of lands therefor, the establishment 
and improvement of such improved Park or Plaza in such 
city, the city should incur an indebtedness and issue! bonds 
therefor to provide funds to pay to the United States or 
its qualified authority by way of assistance, not to ;exceed 
one-fourth of the amount proposed to be so expended by 
the United States or its qualified authority for the acquisi¬ 
tion and establishment of such Park or Plaza, including the 
site and improvements, and in no event to exceed $8,000,000, 
then the Board of Aldermen should order to be neld such 
an election; that at such election the question should be 
whether the citv should incur such an indebtedness for 
funds to be paid to the United States or its qualified au¬ 
thority for the purposes aforesaid and evidence the[ same 
by the issuance of bonds, and if two-thirds of the votjers of 
such citv voting at such election should vote in favor there- 
of, then the city should incur such indebtedness and pay the 
proceeds of the bonds authorized to the United States or 
its qualified authority; also by such Act, the consent of the 
State of Missouri was given to the acquisition by the United 
States or its qualified authority of the site of such a Na¬ 
tional Park or Plaza by purchase, grant or condemnation; 
and it was further stated in such Act that inasmuch as im¬ 
mediate action was necessary to obtain the establishment 

of such a Park or Plaza bv the United States and the 

%/ 

prompt undertaking thereof would greatly tend to relieve 
the burden of unemployment relief to the State of Mis¬ 
souri and to the city in which such Park or Plaza 'ivould 
be established, that an emergency existed so that sucji Act 
should take effect immediately upon its passage. 

8 . I 

Plaintiffs aver that after the approval of such Missouri 
Enabling Act by the Governor (upon April 10, 1935),j such 
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Executive Committee met at St. Louis on April 13, 1935, 
and received a report of the Jefferson-National Expansion 
Memorial Association and adopted a plan and scope for a 
memorial to cost $30,000,000 and to comprise thirty-seven 
citv blocks in the citv of St. Louis lving between Third 
Street on the west, the Mississippi River on the east, Wash¬ 
ington Avenue and the Eads Bridge on the north, and 
Poplar Street on the south, and one additional block 
11 lying between Chestnut, Market, Third and Fourth 
Streets. The details of such plans were for a me¬ 
morial to consist of a park, recreational facilities, museums, 
lecture halls and other additional features, a small harbor 
for pleasure craft, a large underground area for parking 
of automobiles, and other self-liquidating features. Such 
report of the Executive Committee was approved at a 
meeting of the United States Commission in the District of 
Columbia on May 1, 1935. On May 2, 1935, such plan and 
scope and plans of the details of the memorial were filed 
by the United States Commission with the Public Works 
Administration together with the request that the neces¬ 
sary land be immediately condemned. On June 15, 1935, the 
United States Commission wrote a letter to the Honorable 
Harold L. Ickes in his capacity as Administrator of Public 
Works asking that the sum of $30,000,000 be used to ac¬ 
quire the site and build the Memorial aforesaid, stating 
that the cost of the site would be contributed by the City of 
St. Louis, land requesting that the United States Govern¬ 
ment institute condemnation proceedings to acquire title 
to the land and suggesting that title should be taken by ap¬ 
propriate Court orders immediately following the filing of 
condemnation suits. In connection with such letter was 
an application to the Public Works Administration of the 
United States requesting that the amount of $28,515,000 be 

used bv the said Public Works Administrator to construct 
%> 

such Memorial, which the United States Commission by its 
Chairman of the Executive Committee stated would con¬ 
sist of a park, recreational facilities, museums, lecture halls 
and other additional features, a small harbor for pleasure 
craft, a large underground area for parking of automobiles, 
and other self-liquidating features. 



! 
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9. ! 

i 

A. Plaintiffs further aver that thereafter the Board of 
Aldermen in the City of St. Louis enacted Ordinance 40592, 
which was approved by the Mayor of said City on July 1, 
1935 (a copy of which Ordinance marked “Exhibit B” is 
hereto attached and made a part hereof by reference as 
fully as if incorporated at length herein), which Ordinance 
found as facts, that the United States and the qualified au¬ 
thority thereof had under consideration a plan to establish 
and improve a National Park or Plaza within the city of St. 

Louis along the Mississippi River, intended apd de- 
12 signed to be and constituted an improvement tq com¬ 
memorate the Louisiana Purchase, the Lewis and 
Clark Expedition, the acquisition of California and Texas 
and other great events to which Thomas Jefferson apd the 
pioneers of his time had contributed, which National Park 
or Plaza was to be accessible to the public under Federal 
regulation and to cover an area in the city of St. Louis of 
not less than 1,000,000 square feet; that the United $tates 
and its qualified authority proposed to expend, for the ac¬ 
quisition and improvement of such Park or Plaza includ¬ 
ing site and improvements, approximately $30,000,000; and 
that the amount of indebtedness necessary to be incurred 
by the City and the amount of bonds necessary to be is¬ 
sued for the purpose of procuring funds to pay, as consid¬ 
eration and bv wav of assistance to the United States, or 

v v i 7 

its qualified authority, was $7,500,000. The ordinance pro¬ 
vided that a special election be held on September 10, 1935, 
for the purpose of submitting the proposition of incurring 
such indebtedness of $7,500,000 and issuing bonds therefor 
to pay to the United States in consideration of and in order 
to induce the location and establishment within the City of 
St. Louis of such improved National Park or Plaza of the 
character aforesaid. 

| 

B. Due notices were duly given, by publication in various 
newspapers of the city of St. Louis, of such election, which 
was held upon September 10, 1935, and more than two- 
thirds of the votes cast thereat were cast in favor of! the 

i 

incurring of said indebtedness of $7,500,000, the issuance 
of said bonds therefor and the payment of the jjroceeds 
thereof to the United States or its qualified authority, as 
the consideration and bv way of assistance, so as to obtain 
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the establishment in the city of St. Louis of such National 
Park or Plaza to be under Federal regulation and of not 
less than 1,000,000 square feet area, as provided in said En¬ 
abling Act and said Ordinance 40592. 

10 . 

Further plaintiffs aver that Ordinance 40651 of the City 
of St. Louis was enacted by the Board of Aldermen of the 
City of St. Louis and approved by the Mayor on September 
23, 1935, which said Ordinance ordered the issuance of 
$7,500,000 in bonds of the City of St. Louis to be called Jef¬ 
ferson-National Expansion Memorial Bonds, and ordained 
that the proceeds thereof should be paid in to the 
13 city treasury of the said city and used only for the 
purpose of providing funds to pay by way of assist¬ 
ance to the United States or its qualified authority in con¬ 
sideration of and in order to induce the location and estab¬ 
lishment within the city of St. Louis of such an improved 
National Park or Plaza intended and designed to be a monu¬ 
ment and memorial as was authorized bv such Missouri 
Enabling Act and such election. 

11 . 

A. Plaintiffs aver that after the enactment and approval 
of said Ordinance 40651, an action was commenced upon 
September 23, 1935, in the Circuit Court of the City of St. 
Louis, Missouri, by Claude E. Vrooman, as plaintiff, 
against the Citv of St. Louis and the Mavor, the Controller, 
the Treasurer and the City Register thereof, as defendants, 
having as its object a decree of injunction against the issu¬ 
ance of said Jefferson-National Expansion Memorial 
Bonds, in which action, and upon October 1, 1935, a demur¬ 
rer was sustained to the plaintiff’s bill of complaint, the 
plaintiff refused to further plead and final judgment upon 
said demurrer was entered bv said Circuit Court of the 
City of St. Louis dismissing plaintiff’s bill. Upon the same 
day plaintiff took an appeal to the Supreme Court of Mis¬ 
souri, which is the highest Court of the State of Missouri, 
and thereafter said cause entitled Claude E. Vrooman, Ap¬ 
pellant, v. City of St. Louis et al., Respondents, No. 34,687, 
was heard by said Supreme Court of Missouri and on No¬ 
vember 5, 1935, such Supreme Court made its decision and 





AUGUST BALTER ET AL. VS. HAROLD L. ICKES ET |aL. 15 

I 

l 

filed its opinion (a copy of which marked “Exhibit C” is 
hereto attached and made a part hereof as fully las if in¬ 
corporated at length herein) affirming the judgment of such 
Circuit Court of the City of St. Louis. In such action the 
plaintiff Vrooman pleaded that the funds necessary to pay 
the interest upon and to retire said Jefferson-National Ex¬ 
pansion Memorial Bonds would be obtained by general tax¬ 
ation and that therefore issuance of said bonds was in vio¬ 
lation of Section 1 of Article X, Missouri Constitution 
(which provides that the power of taxation shall be exer¬ 
cised only for corporate purposes of the authority 
14 levying the tax), for the reason that such funds de¬ 
rived from taxation would be donated to thd United 
States Government and not used for the corporate purposes 
of the City of St. Louis. Such plaintiff Vrooman also 
pleaded that the levy of taxes as aforesaid would be in vio¬ 
lation of Section 3, Article X, Missouri Constitution! (which 
provides that taxes shall be used only for public purposes), 
for the reason that such taxes would not be used for a pub¬ 
lic purpose of the City of St. Louis, Missouri, but for use 
as a donation to the United States. Plaintiffs aver that 
upon the hearing of said appeal the Supreme Court of Mis¬ 
souri decided and in its said opinion declared that such a 
National Park or Plaza, provided for in said Missouri 
Enabling Act—to obtain the establishment and iirjprove- 
ment of which by the United States the City intended to 
pay the proceeds of said Jefferson-National Expansion 
Memorial Bonds—would be a park for the use of the in¬ 
habitants of the city of St. Louis and that therefore the 
establishment of such National Park or Plaza would be for 
a public purpose of the City and a corporate purpose of 
said City. The Missouri Supreme Court also decided and 
declared in its opinion that the fact the major portion of 
the funds for the acquisition and construction of $uch a 
National Park or Plaza would be furnished by the National 
Government, could not prevent such National Park or 
Plaza from being a public park of the City of St. Louis and 
for public and corporate purposes of said City, and that the 
National Government would only figuratively speaking con¬ 
stitute the receptacle in which the public’s title would rest. 
Plaintiffs aver that by said decision and opinion saicj Mis¬ 
souri Supreme Court decided that such National Park or 


i 
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Plaza as a matter of fact and as a matter of law was in¬ 
tended and would be for the local welfare of the City of St. 
Louis and of its inhabitants. 

B. Plaintiffs further aver that in such action of Vrooman 
v. the City of St. Louis et al., the plaintiff Vrooman pleaded 
in his petition that neither the United States nor any quali¬ 
fied authority thereof had ever made a proposal to establish 
such a National Park or Plaza in the City of St. Louis as 
would come within the provisions of said Missouri Enabl¬ 
ing Act, to wit: that there had been no proposal to estab¬ 
lish an improved National Park or Plaza to be ac- 
15 cessible to the public under Federal regulation and 
to cover an area within said city of not less than 
1,000,000 square feet. Such question was submitted to the 
Missouri Supreme Court, as aforesaid, and by its decision 
and opinion aforesaid, the Missouri Supreme Court decided 
that the United States Territorial Expansion Memorial 
Commission, by filing its report and detailed plans and its 
request for immediate condemnation on May 2, 1935, as 
aforesaid, and by filing the application hereinbefore men¬ 
tioned upon June 15, 1935, with the Public Works Adminis¬ 
tration for a grant of funds for such National Park or 
Plaza consisting of a park recreational facilities, museums, 
lecture halls and other additional features, a small harbor 
for pleasure craft, a large underground area for parking 
of automobiles, as stated aforesaid, had made the proposal 
required by the said Missouri Enabling Act, in that said 
United States Commission was a qualified authority and 
proposed to construct an improved Park or Plaza to be 
accessible to the public under Federal regulation and to 
cover an area within the city of not less than 1,000,000 
square feet, and the said Missouri Supreme Court further 
decided that when the United States Commission should 
definitely locate such an improved National Park or Plaza 
as described above and of such area, in the city of St. Louis 
and its general plans mentioned above should be approved 
by the President as the basis of allotment of funds neces¬ 
sary for its construction in accord with such proposal of 
the United States Commission, the Jefferson-National Ex¬ 
pansion Memorial Bonds heretofore mentioned could be 
sold and the proceeds delivered to whatever agency of the 
United States might be directed to acquire and construct 
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such National Park or Plaza of the kind and character pro¬ 
vided by such Enabling Act and planned by the United 
States Commission as stated aforesaid. 

12 . ! 


A. Plaintiffs aver that after the aforesaid decisioh of the 
Missouri Supreme Court in the case of Vrooman v. i City of 
St. Louis et al., the City of St. Louis requested the Presi¬ 
dent to sign an Executive Order providing for the 

16 construction of a National Park or Plaza covering 
approximately forty city blocks in the city I of St. 
Louis, which would be not less than 1,000,000 square feet, 
at a cost of $30,000,000, upon the express condition that the 
City of St. Louis contribute $7,500,000; and providing that 
such Park of Plaza be constructed according to the plans 
and specifications of the United States Territorial Memo¬ 
rial Commission contained in its report dated May 1, 1935, 
such construction to be by the Secretary of the Interior 
through the National Park Service, further allocating funds 
of an unnamed amount appropriated by the Emergency Re¬ 
lief Appropriation Act of 1935, and further directing the 
Secretary of the Interior to acquire such lands by putchase, 
condemnation or otherwise. 

B. Upon or about November 18, 1935, the President re¬ 
fused to sign such requested Executive Order. 


Plaintiffs aver that thereafter, upon December 21J 1935, 
the President executed a certain Executive Order, Nq. 7253 
of the Executive Orders among the National Archives (a 
copy of which Executive Order marked “Exhibit D” is 
hereto attached and made a part hereof as fully as if in¬ 
corporated at length herein), wherein it was stated, that 
Whereas, the Act of the Congress of August 21, 1935j Pub¬ 
lic No. 292, Seventy-Fourth Congress, declared it tc^ be a 
national policy to preserve for public use historic sites, 
buildings and objects of national significance; i that 
Whereas, the Secretary of the Interior through the Na¬ 
tional Park Service had determined that certain lands situ¬ 
ate on the west bank of the Mississippi River at and near 
the site of old St. Louis, Missouri, possess exceptional 
value as commemorating or illustrating the history of the 
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United States and were a historic site within the meaning 
of said Act, since thereon were located (1) the Spanish 
Colonial Office and the Spanish Government; (2) the old 
French Cathedral of St. Louis, earliest home of religion on 
the western bank of the Mississippi; (3) the place where 
Laclede and Chouteau established the first civil government 
west of the Mississippi; (4) the place where Lafayette was 
received by a grateful people; the places where (5) 
17 the Santa Fe, (6) the Oregon, and (7) other trails 
originated; (8) the place where Lewis and Clark pre¬ 
pared for their trip of discovery and exploration; and (9) 
the Court House in which the Dred Scott case was tried; 
that Whereas, the City of St. Louis had agreed to contrib¬ 
ute for the project of acquiring and developing the said 
site the sum of $2,250,000; and Whereas, the President 
found that the said project would be a useful project, and 
would provide relief, work relief, and increased employ¬ 
ment ; it was Ordered, that by virtue of the authority vested 
in the President by the Emergency Relief Appropriation 
Act of 1935, approved April 8, 1935 (Pub. Res. No. 11, Sev¬ 
enty-Fourth Congress), that the President did allocate to 
the Secretary of the Interior from such appropriation the 
sum of $6,750,000, which with the sum of $2,250,000 to be 
contributed by the City of St. Louis and accepted by the 
Secretary of the Interior under authority of the said Act 
of August 21, 1935, would make available for the said proj¬ 
ect the total sum of $9,000,000; and it was further provided 
that the Secretary of the Interior, through the National 
Park Service, should expend the said sum of $9,000,000 in 
acquiring said property and in developing and preserving 
it for the purposes of the said Act of August 21, 1935, if 
and when the City of St. Louis should make the said sum 
of $2,250,000 available to the Secretary of the Interior for 
such purposes. 

14. 

Plaintiffs aver that thereafter the Board of Aldermen of 
the City enacted a certain ordinance (a copy of which 
marked 4 ‘Exhibit E” is hereto attached and made a part 
hereof as fully as if incorporated at length herein, which 
ordinance was approved by the Mayor on February 1, 1936. 
In said ordinance it was recited that the Missouri Enabling 
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Act authorized the City to incur an indebtedness pnd issue 
bonds therefor to provide funds to pay by way of assistance 
to the United States one-fourth of the total amount to be 
expended by the United States for the acquisition and 
establishment of a National Park or Plaza to commemorate 
a great historical event, and to be accessible to the public 
under Federal regulation; that pursuant to Ordinance 
40651 the City was authorized to sell Jefferson-National 
Expansion Memorial Bonds not to exceed $7,500*000 for 
such purpose, said bonds having been authorized by 
18 the election, heretofore averred held on September 
10, 1935; that the United States by virtue of the Ex¬ 
ecutive Order (heretofore averred, “Exhibit D”) had di¬ 
rected the Secretary of the Interior through the National 
Park Service to acquire, develop and preserve the site in 
St. Louis for a National Park or Plaza to be known as Jef¬ 
ferson-National Expansion Memorial; that such Executive 
Order directed the Secretary of the Interior through the 
National Park Service to expend $9,000,000 for suph pur¬ 
pose, one-fourth thereof, $2,250,000 to be contributed by the 
City, and that such Executive Order directed that the City’s 
one-fourth be paid to the Secretary of the Interior. Such 
ordinance thereafter ordained that the Mayor and the Con¬ 
troller pay to the Secretary of the Interior $2,250,000, rep¬ 
resenting one-fourth of the share of the City of the total 
amount of $9,000,000 to be expended by the United ; States 
through the Secretary of the Interior through the National 
Park Service in acquiring, developing and preserving the 
site within the limits of the City of St. Louis for a National 
Park or Plaza to be known as the Jefferson-National Ex¬ 
pansion Memorial; and the sum of $2,250,000 was appropri¬ 
ated for such purpose out of the proceeds to be derived 
from the sale of bonds authorized by Ordinance No. 40651. 

15. 

Plaintiffs aver that thereafter, upon or about Mpy 18, 
1936, the City of St. Louis sold $2,250,000 of said bonds at 
par and by its Mayor and Controller, paid in to the Treas¬ 
ury of the United States for the use of the Secretary of the 
Interior and the National Park Service the sum of $2,250,- 
000 of the proceeds of such sale. 


i 
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16. 

Plaintiffs aver that they are the owners, lessees, or ten¬ 
ants otherwise of real estate which, as will be hereinafter 
more particularly averred, the defendant the Honorable 
Harold L. Ickes and the defendant the Honorable Arno B. 
Cammerer intend to attempt to acquire by use of said sum 
of $6,750,000 named in such Executive Order No. 7253 and 
also of such sum of $2,250,000 paid into the Treasury for 
the use of the Secretary of the Interior and the Na- 
19 tional Park Service bv the Citv of St. Louis afore- 

mf 

said and also by exercise of the power of eminent 
domain. The interests of the plaintiffs are severally as fol¬ 
lows : 

(A). 

(1) August Balter is the owmer in fee of improved real 
property in Block 36 in the City of St. Louis lying between 
Elm, Clark, First or Main, and Second Streets, 11,057 
square feet in area, of the value of $22,200, and occupied 
by him. 

(2) Gustav L. Linhardt is the owner in fee of improved 
real property consisting of Lot 14 in Block 7, lying between 
Market, Walnut, the Wharf and First or Main Streets, 
2160 square feet in area and of the value of $13,000, and 
occupied by him. 

(3) The United States Seed Company, a corporation, is 
the owner in fee of improved real property located at 214- 
216 South Main Street in Block 5 upon the east side of 
First or Main Street between Walnut and Elm Streets, and 
of the value of $15,000, and occupied by it. 

(4) The National Vinegar Company, a corporation, is 
the owner in fee of improved real property located in City 
Block 54 on the west side of Second Street between Valen¬ 
tine and Poplar Streets, known as 511 South Second Street, 
19,177 square feet in area, and of the value of $32,000, which 
real estate it occupies. 

(5) Edward C. Barnidge is the owner of an undivided 
one-fifth interest in fee in improved real property located 
on Lots 2 and 3, City Block 34, upon the west side of First 
or Main Street between Market and Walnut Streets, known 
as 9-11 South First Street, having a value of $11,300, and 
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is also the owner of an undivided one-fifth interest in fee 
in improved real property lying upon the Whaijf between 
Walnut and Elm Streets in said district, consisting of Lot 
6, City Block 7, of the value of $9,000, and of Lpt 13, City 
Block 7, of the value of $10,000. 

(6) Louise E. Beckmann, Trustee of the Estate of Wil¬ 

liam and Louise Bechmann Trust Estate, is thej owner in 
fee of improved real property consisting of the wpst part of 
Lot 5 and Lots 6, 7, 8 and 9, City Block 58, lyin"- between 
Walnut, Elm, Second and Third Streets, and of Lots 4, 5, 
18, 19 and 20 of City Block 34 lying between First or Main 
Street, Second Street, Walnut and Market Streets, all of 
which has the value of $100,000. I 

(7) Louis Christopherson is the owner of improved real 
estate consisting of Lot 1 in City Block 29, known as 411 

North Main or First Street, and lying between Lo- 
20 cust and Vine Streets and First or Main Street and 
Commercial Street, of the value of $10,00(1 

(8) John Freund and Herman Bretscher are the owners 
of improved real property in fee consisting of property 
known as 16 South Second Street, lying along the east side 
of Seventh Street, between Market Street and Walnut 
Street, in Block 34, of the value of $5000, and occupied by 
them as co-partners. 

(9) John B. Meier and John Weis, Jr. are joint owners 
in fee of improved property consisting of Lots 4 arid 5, City 
Block 59, known as 206-208 Market Street, and lying upon 
the south side of Market Street between Second Street and 
Third Street, having a value of $24,000, and occupied by 
them as co-partners. 

(10) Perry L. Hole is the owner in fee of improved prop¬ 
erty located at the northwest corner of Main or First and 
Chestnut Streets in City Block 8, of the value of $10,000. 

(B). I 

i 

(a) Theodore A. Lutz is the tenant of property Inown as 
128 Market Street, which is in City Block 34, upon the south 
side of Market Street between First Street and| Second 
Street. 

(b) W. F. Crowder is the tenant of property khown as 
109-111-113 Pine Street, which is upon the north 1 side of 

i 

! 

! 
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Pine Street, in City Block 31, between First Street and Sec¬ 
ond Street. 

(c) Arthur Frank is the tenant of property known as 
213% Market Street, which is in City Block 60, on the north 
side of Market Street, between Second Street and Third 
Street. 

(d) B. W. Kaplan is the tenant of property known as 9 
North Second Street, which is on the east side of Second 
Street in City Block 33, between Market Street and Chest¬ 
nut Street. 

(e) A. C. L. Haase Company is the tenant of property 
known as 415 North Second Street, which is on the west 
side of Second Street in City Block 64, between Locust and 
Vine Streets. 

(f) Prunty Seed & Grain Company is the tenant of prop¬ 
erty known as 7, 9 and 11 South First Street, consisting of 
Lots 1, 2 and 3 in City Block 34. 

(g) Raleigh Candy Company is the tenant of the prop¬ 
erty known as the northwest corner of First or Main and 
Vine Streets, being the northwest corner of City Block 12. 

(h) W. H. Bull Medicine Company is the tenant of 
21 property known as 512 North First or Main Street, 
being in City Block 13, between First or Main and 
Commercial Street and Vine Street and Washington Ave¬ 
nue. 

(i) Bachmann & Kicker Machine Company is the tenant 
of property known as 203 Market Street, being in City 
Block 60 upon the north side of Market Street, between Sec¬ 
ond and Third Streets. 

(j) C. B. Nicholson Printing Company is the tenant of 
property known as 100 South First Street, located at the 
northwest corner of Walnut and First or Main Streets in 
City Block 6. 

(k) Federal Fur & Wool Company is the tenant of the 
property known as 122 North First Street, being on the 
east side of First or Main Street in City Block 9. 

(l) United States Seed Company is the tenant of prop¬ 
erty known as 210-212' South Main or First Street, located 
upon the east side of such street, in City Block 5. 

(m) W. H. Gage Glue Company is the tenant of prop¬ 
erty located upon the east side of Main or First Street and 
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known as 19 South First or Main Street, in City Block 34. 

(n) Sellers Brown Coffee Company is the tenant of the 
property known as 316 North Second Street, lying: in City 
Block 11. 

(o) Arrow Boiler Compound Company is the tenant of 
the property known as 13 south First or Main Street, lying 
in City Block 34. 

(c). : 

(1) Moser Fur Company is the owner of an interest in 

real estate consisting of an unexpired lease for foiur years 
upon the property known as 2120-2123 North First, or Main 
Street, being on the west side of First Street in Cijty Block 
33. j 

(2) Eddy & Eddy Manufacturing Company is tile owner 

of an interest in real estate consisting of an unexpired lease 
which will expire on February 28, 1937, on the property 
located in City Block 34 and known as 1-3-5 South First or 
Main Street and 114 Market Street. | 

(3) St. Louis Coffee & Spice Manufacturing Com- 
22 pany is the owner of an interest in real estate con¬ 
sisting of an unexpired lease for three yeajrs upon 
tlie property known as 402-409 North Main or Firsjt Street 
and 411 North Main or First Street, being upon the west 

side of Main or First Street in Citv Block 29. 

•/ 

(4) Court-Usher Printing Company is the owner of an 
interest in real estate consisting of an unexpired lease for 
one year upon the property known as 217-219 Olivej Street, 
being upon the north side of Olive Street between Second 
and Third Streets in City Block 63. 

(5) A. B. Fleming Printing Company is the owner of an 
interest in real estate consisting of an unexpirea lease for 
one year upon the property known as 204 Olive Street, be¬ 
ing upon the south side of Olive Street between Second and 
Third Streets in City Block 62. 

(6) Levison & Blythe Manufacturing Company is the 

owner of an interest in real estate consisting of an unex- 
pired lease for one year upon property at the northwest 
corner of Second and Locust Streets, being in City Block 
30. | 

(7) Hill Brothers Fur Company is the owner of an in¬ 
terest in real estate consisting of a lease for one year upon 


i 
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property known as 300-302 North Main or First Street, 
being in City Block 30. 

(8) Hico Products Company is the owner of an interest 
in real estate consisting of an unexpired interest in a lease 
which will expire on October 1, 1939, upon the property 
known as 15 South Main Street or First Street, being in 

Citv Block 7. 

•> 

(9) G. S. Robins & Company is the owner of an interest 
in real estate consisting of unexpired leases which will ex¬ 
pire on December 31, 1938, on the property known as 309- 
311-313-315 South Wharf Street and 310-31*2-314-316 South 
Connelly Street, being in City Block 5, and an unexpired 
lease which will expire on December 31, 1938, upon the 
property known as 5 Spruce Street in City Block 4 and the 
property known as 318-320 South Connelly Street and 317- 
319 South Wharf Street, in City Block 5. 

(10) McCullough & Tumbach Company is the 
23 owner of an interest in real estate consisting of a 
lease which will expire in one year upon the property 
known as 100 North First or Main Street, being upon the 
east side of such street in City Block 9. 

(11) Abraham Fur Company is the owner of an interest 
in real estate consisting of an unexpired lease upon the 
property known as 213-215 North First or Main Street, 
being upon the west side of such street in City Block 31. 

(12) Prunty Seed & Grain Company is the owner of an 
interest in real estate consisting of an unexpired lease 
which will expire on September 1, 1945, upon the property 
known as numbers 6, 7, 8, 9, 10 and'13 South Wharf Street, 
being Lots 6, 7, 8, 9,10 and 13 of City Block 7, lying between 
Market and Walnut Streets and the Public Wharf. 

17. 

A. Plaintiffs aver that the historic sites named in said 
Executive Order No. 7253 are situate as follows: 

(1) The Spanish Colonial Office and Spanish Govern¬ 
ment House, named therein, are one and the same site lo¬ 
cated at the northwest corner of Walnut Street and Main 
or First Street in City Block 6, and occupied, as hereinbe¬ 
fore averred, by C. B. Nicholson Printing Company as 
tenant thereof. 
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(2) The first seat of civil government in St. Ijjouis was 
the home of Pierre Liguest Laclede which occupied the en¬ 
tire City Block 34, of which, as hereinbefore averred, (a) 
Edward C. Barnidge is the owner in fee of an Undivided 
one-fifth interest in Lots 2 and 3; Louise E. Beckman, Trus¬ 
tee, is the owner in fee of Lots 4, 5, 18, 19 and 20; and John 
Freund and Herman Bretscher, as co-tenants, are the own¬ 
ers in fee of the portion known as 16 South Second Street, 
(/;) Theodore A. Lutz is the tenant of the portion known as 
128 Market Street, Prunty Seed and Grain Company is the 
tenant of Lots 1, 2 and 3, and W. H. Gage Glue Company is 
the tenant of the portion known as 19 South Second Street, 
and (r) Eddy & Eddy Manufacturing Company! are the 
holders of a lease upon the portion known as 1-3-5 First or 
Main Street and 114 Market Street. 

(3) The old French Cathedral is located upon the north 
side of Walnut Street between Second and Third Streets in 

City Block 59, and is now held by the Archbishop of 
24 the Diocese of Missouri of the Roman Catholic 
Church in trust for religious uses and is now used 
as a Cathedral of such Roman Catholic Church. 

(4) The place where Lafayette was received by p grate¬ 

ful people was where he disembarked from the Steamer 
Natchez upon the Public Wharf at the foot of jMarket 
Street, which is owned by the Citv of St. Louis, lield for 
public use, and used as an instrumentality of interstate 
commerce. | 

(5) The Court House where the Dred Scott case was 
tried occupies all of City Block 102 bounded by Fourth, 
Chestnut, Broadway or Fifth, and Market Streets, and is 
now a public building owned by the City of St. Loiiis and 
held in trust for public uses. 

(6) The place where the Santa Fe Trail originated is at 
Independence, Missouri, 200 miles west of St. Louijs. 

(7) The place where the Oregon Trail originated is at 
St. Joseph, Missouri, 250 miles northwest of St. Lduis. 

(8) The place where Lewis and Clark prepared fdr their 

explorations is at Pittsburgh, Pennsylvania, and upon the 
River du Bois in Illinois, the latter being twenty, miles 
northwest of St. Louis. ! 

(9) The only trail that originated in St. Louis Wias the 
Boon’s Lick Trail, the place of beginning having beep upon 
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what are now the grounds of the Court House in which the 
Dred Scott case was tried, which Court House and grounds, 
as stated, are public property owned by the City of St. 
Louis and held in trust for public use. 

B. The Act of August 21, 1935, Public No. 292, Seventy- 
Fourth Congress, for the purposes of which the defendants 
were directed to act by such Executive Order No. 7253 and 
under the pretended authority of which defendants intend 
to act in making use of the funds mentioned, provides, by 
paragraph (d) of Section 2 thereof, that no property owned 
by a religious institution or owned for the benefit of the 
public shall be acquired without the consent of the owner, 
the Archbishop of the Diocese of Missouri of the Roman 
Catholic Church, who holds such title to such Cathedral, 
has not consented and because said Archbishop holds the 
title to such Cathedral in trust for religious purposes, the 

Archbishop is without power and will not consent to 
25 the acquisition of such Cathedral by the United 

States. The City of St. Louis, wrhich holds the titles 
to such Public Wharf viiere Lafayette w^as received, to such 
Court House, and to the place of the beginning of the 
Boon’s Lick Trail upon such Court House grounds, for the 
public use and benefit, has not consented to the acquisition 
thereof by the United States and has no powder and will not 
consent to such acquisition. The places wdiere the Santa 
Fe and the Oregon Trails began and wdiere Lew’is and Clark 
prepared for their expedition are not in St. Louis and hence 
the intent of the Executive Order No. 7253 is in such re¬ 
spect impossible. The only historic sites that are in St. 
Louis and could, in any event, be acquired according to the 
provisions of the Act of August 21, 1935, are (1) the site 
of the Spanish Colonial Office and Government House, the 
northwest corner of Block 6, and (2) the site of the first 
civil government, all of Block 34. 

C. Plaintiffs aver that defendants intend and are threat¬ 
ening under the pretended authority of the Act of August 
21, 1935, to acquire by using the funds mentioned and by 
purchase or by exercise of the powder of eminent domain, 
and to demolish the buildings thereon and reduce to a va¬ 
cant condition, all of the real property between Washington 
Avenue on the North, Poplar Street on the south, the Pub¬ 
lic Wharf, also called Wharf Street, on the east, and Third 
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Street on the west, in said District A, excepting such old 
French Cathedral, and also not including such Court House 
and such Public Wharf where Lafayette was received, 
which latter two places are not included in the last de¬ 
scribed territory. The only improvement that defendants 
intend is the construction of a wall at the east line |of such 
territory. Within such territory are located the reail estate 
owned and occupied by plaintiffs, as averred heretofore. 
Plaintiffs aver that such intended and threatened action of 
defendants is contrary to and in violation of the Constitu¬ 
tion and the laws of the United States, as will be stated 
hereafter, and that, for such reasons, and also, for the 
reasons also to be stated, unless defendants be restrained 
and enjoined, as hereinafter prayed, plaintiffs will! suffer 
irreparable damage and injury, as will be specified here¬ 
after. ! 

j 

A. The plaintiffs, who are the owners in;fee or 
26 the owners of an interest in real estate consisting of 
leasehold interest, aver that thev will not volunta- 
rily sell such real estate or such interest therein, to the 
United States; that the defendants are threatening to pro¬ 
ceed toward the condemnation of such real estate and in¬ 
terests therein under Section 305 of the Act of July 21, 
1932, C. 520, 47 Stat. 722, by paying into the District Court 
of the United States for the Eastern District of Missouri 
a deposit for the use of the plaintiffs together with the 
declaration of taking provided by said section, and by post¬ 
ing upon such real estate, a notice thereof as provi4ed by 
said Section, and taking possession of such real estate and 
ousting the plaintiffs, so that the plaintiffs will be deprived 
of their interest in fee and other interests in real testate 
aforesaid, without having been given the opportunity to 
obtain a hearing in any court to contest the power of the 
defendants to take said land for the United States, and 
will thus be deprived of possession of such property with 
consequent irreparable injury and damage to plaintiffs. 

B. Plaintiffs aver also that they and each of thefn, as 
will be immediately hereafter stated, are occupying prem¬ 
ises owned by them or of which they are tenants or 
lessees, with machinery, equipment, and stocks of mer¬ 
chandise and materials, which, upon the taking of posses¬ 
sion by the Government either after a judgment of i con¬ 
demnation or under the provisions of said Section 305; Act 
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of July 21,1932 aforesaid, they will be compelled to remove 
to other property owned or leased by plaintiffs, at a large 
cost for dismantling and removing such machinery, equip¬ 
ment and stocks of merchandise and materials from prop¬ 
erty taken by the United States and installing them in such 
other premises. Such costs necessitated will not be paid to 
plaintiffs as damages for the taking of such real property, 
and hence plaintiffs will be irreparably injured and dam¬ 
aged by the taking of such real property by the United 
States. Such costs in detail would be as follows: Levison 
& Blythe Manufacturing Company, $1500: John B. Meier 
and John Weis, Jr., a co-partnership, $8000; W. H. Bull 
Medicine Company, $2500; Court-Usher Printing Com¬ 
pany, $5000; Raleigh Candy Company, $7500; W. H. Gage 
Glue Company, $1200; A. R. Fleming Printing 
27 Company, $25,000; Prunty Seed & Grain Company, 
$25,000; John Freund and Herman Bretscher, a co¬ 
partnership, $700; August Balter, $1000; Moser Fur Com¬ 
pany, $3000; Abraham Fur Company, $3200; Hico Prod¬ 
ucts Company, $2000; G. S. Robins & Company, $10,000; 
A. C. L. Haase Company, $10,000; Eddy & Eddy Manu¬ 
facturing Company, $7500; St. Louis Coffee & Spice Manu¬ 
facturing Company, $25,000; Federal Fur & Wool Com¬ 
pany, $1200; United States Seed Company, $3200; Gustav 
L. Linhardt, $3000; Arrow Boiler Compound Company, 
$500; McCullough & Tumbach Company, $2700; National 
Vinegar Company, $6200; C. B. Nicholson Printing Com¬ 
pany, $13,000; B. W. Kaplan, $600; W. F. Crowder, $200; 
Bachmann & Kicker Manufacturing Company, $500; Ar¬ 
thur Frank, $200; Theodore A. Lutz, $200; Hill Brothers 
Fur Companv, $3500; Sellers Brown Coffee Company, 
$8000. 

C. Plaintiffs aver also that they will be unable to obtain 
other premises upon the taking of possession of the real es¬ 
tate occupied by them except for largely increased amounts 
of rental, which will be immediately hereafter stated, so 
that they will be irreparably injured and damaged by the 
taking by the United States Government of the property 
occupied by them. 

(1) The increased rents for one year for such of plain¬ 
tiffs who have not leases for terms of years are as fol¬ 
lows: Theodore A. Lutz, $200; W. F. Crowder, $400; Ar¬ 
thur Frank, $400; B. W. Kaplan, $4200; A. C. L. Haase 





AUGUST BALTER ET AL. VS. HAROLD L. ICKES ET All. 29 

Company, $2400; Raleigh Candy Company, $2400;! W. H. 
Bull Medicine Company, $500; Bachmann & Kicker! Manu¬ 
facturing Company, $1000; C. B. Nicholson Printing Com¬ 
pany, $1500; Federal Fur & Wool Company, $600; United 
States Seed Company, $2400; W. H. Gage Glue Cojnpany, 
$1200; Arrow Boiler Compound Company, $2000; Sellers 
Brown Coffee Company, $1200. 

(2) The following plaintiffs who are lessees for years 
will be compelled to pay a greater rent for other premises 
so that their irreparable damages will be as follows during 
the terms of the leases hereinbefore mentioned; Moser Fur 
Company, $1200; Eddy & Eddy Manufacturing Coihpany, 
$1800; St. Louis Coffee & Spice Manufacturing Company, 
$1500; Court-Usher Printing Company, $1250; A. R.j Flem¬ 
ing Printing Company, $4000; Levison & Blythe Manufac¬ 
turing Company, $1200; Hill Brothers Fur Company, 

$1500; Hico Products Company, $1200; G. S. Robins 
28 & Company, $6000; McCullough & Tumbaeli Com¬ 

pany, $1300; Abraham Fur Company, $1800; Prunty 
Seed & Grain Company, $21,240. j 

(3) Plaintiffs aver also that the following owners of 
property wdll be compelled to pay increased rentals above 
the present proper charges for value of occupancy, con¬ 
sisting of interest upon value of the land, taxes, repairs 
and depreciation, as follows: August Balter, $2000; Gus¬ 
tav L. Linhardt, $1200; National Vinegar Company, $2000; 
John Freund and Herman Bretscher, a co-partnership, 
$1300; John B. Meier and John Weis, Jr., a co-partner¬ 
ship, $9000. 

D. Plaintiffs aver further that each of them is al&o the 
owner of property that is not embraced in any interest in 
real estate which the defendants intend to take by ;he exer¬ 
cise of the power of eminent domain aforesaid, ai d Iwhich 
is and will in the future be subject to general taxation for 
State and City purposes by virtue of Section 3, Article X, 
Missouri Constitution, which requires that all property be 
taxed at the same rate and in proportion to its value. That 
the assessed valuation placed upon all the real property in 
the territory intended and threatened to be taken byj pur¬ 
chase or by the exercise of eminent domain by the defend¬ 
ants is approximately $5,750,000, and that if said real es¬ 
tate be acquired by the United States it will no longer be 
subject to taxation by the City of St. Louis or the State of 
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Missouri. That as a result of acquisition of title of such 
real property by the United States and the loss of taxes 
thereon, it will be necessary to raise the tax rate upon all 
remaining property subject to taxation in the City of St. 
Louis for municipal purposes one cent on each $100 valu¬ 
ation and that the property of plaintiffs aforesaid subject 
to general taxation will be taxed at such rate, and plain¬ 
tiffs will thereafter be compelled to pay such additional 
tax and that each plaintiff will suffer irreparable damage 
and injury thereby. 

19. 

Plaintiffs aver that defendants are without power to use 
the sum of $6,750,000 ordered as allotted by the President 
in such Executive Order No. 7253, for the purposes in¬ 
tended and threatened by the defendants, as averred herein 
aforesaid, for the following reasons: 

29 A. The Act of August 21, 1935, is unconstitutional 
and void, because it is in violation of Section S, Ar¬ 
ticle I, United States Constitution, in that such Act at¬ 
tempts to authorize the acquisition of historic sites and 
buildings and the restoration and reconstruction, rehabili¬ 
tation, preservation and maintenance thereof, the erection 
of museums, tablets, and the operation thereof, including 
charging of visitation fees, the granting of concessions and 
leases to private parties thereon at competitive bidding, 
and the administration thereof by a private corporation, 
which are not purposes or powers embraced within those 
for which Congress is authorized to levy and collect taxes 
bv such Section 8 aforesaid. 

B. The use by the defendants of such sum for the pur¬ 
poses intended and threatened, as aforesaid, could not be 
for the purpose of establishing a memorial to Thomas Jef¬ 
ferson at St. Louis because of the fact, as averred in para¬ 
graph 5 hereof, that a splendid and adequate Memorial to 
Thomas Jefferson and to the Louisiana Purchase, con¬ 
structed by Act of Congress is already in existence at St. 
Louis, and such use of such sum could be for and could 
result only in local benefit and welfare of the City of St. 
Louis, as has been hereinbefore averred in paragraphs 4, 
5 and 6, with the results that the values of real estate and 
rental property in the parts of the city contiguous to such 
territory intended to be taken would be increased and, fur¬ 
ther. only the local welfare, that of the citizens of the City 
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• i 

of St. Louis, would be served by the use of such territory 
as a public ground, as was found as a matter of jlaw and 
fact by the Supreme Court in the said case of Vrqoman v. 
City of St. Louis et al. aforesaid, as averred in paragraph 
11 hereof, which opinion authorized the issuance of the 
said Jefferson-National Memorial Expansion Bbnds as 
Constitutional under the Missouri Constitution, because of 

7 I 

the fact that the payment of the proceeds to the jFederal 
Government would, if the United States should establish 
such a public ground, result in the local welfare and bene¬ 
fit to the City of St. Louis and to the citizens of Si Louis. 

Plaintiffs state that Congress has no constitutional 
30 power to appropriate money for the local welfare 
of the Citv of St. Louis and citizens thereiof, and 
that the power to allot funds therefor, is not embraced 
within the powers of the President of the United j States, 
stated in Sections 2 and 3 of Article II, United States Con¬ 
stitution, and that the intent of the defendants therefore is 
in violation of Section 8, Article I, aforesaid, without au- 
thoritv of Sections 2 and 3 of Article II aforesaid,! and in 
violation of Article X of the Amendments to the Constitu¬ 
tion which provides that the powers not delegated to the 
United States, which includes the power to act for the local 
welfare, are reserved to the States respectively or! to the 
people. | 

C. Plaintiffs aver that paragraph (d) of Section 2 of said 
Act of August 21, 1935, provides that no property shall be 
acquired under the provisions of said Act, which will obli¬ 
gate the General Fund of the Treasury for the payment 
of such property unless or until Congress has appropriated 
money which is available for that purpose, and that Sec¬ 
tion 6 thereof provides that there is authorized to be ap¬ 
propriated for carrying out the purposes of said Act only 
such sums as the Congress may from time to time | deter¬ 
mine. That Congress has appropriated no sum for carry¬ 
ing out the intent of the defendants as heretofore averred 
and that there are no funds available for such purpose and 
defendants are without power to use such sum as they in¬ 
tend. 

D. Plaintiffs aver that the use of such sum by the de¬ 
fendants, as intended and threatened by them, and also the 
attempted allotment thereof by said Executive Ordqr No. 
7253 from the appropriation made by the Emergency Re¬ 
lief Appropriation Act of 1935 aforesaid, are contrary to 
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Section 1, Article I, United States Constitution, which vests 
the legislative power in Congress, and contrary to Section 
9, Article I, of the United States Constitution, which pro¬ 
vides that no money shall be drawn from the Treasury but 
in consequence of appropriations made by law. No appro¬ 
priation has been made by any Act of Congress or for the 
purpose of acquiring historic sites in the City of St. Louis, 
Missouri, or in improving such sites according to the pro¬ 
visions of such Act of August 21, 1935, as named in said 
Executive Order, either in whole or in part, and said Ex¬ 
ecutive Order and the intent of the defendants is the 
31 attempt to exercise the legislative power and the 
power of appropriation in violation of said Section 1 
and of Section 9. Such power to appropriate funds is not 
embraced in the powers of the President by Sections 2 and 
3, Article II aforesaid. 

E. Plaintiffs aver that neither (1) Title II of the Na¬ 
tional Industrial Recovery Act, as extended to June 30, 
1937, by Section 12 of the Emergency Relief Appropria¬ 
tion Act of 1935 nor (2) the Emergency Relief Appropria¬ 
tion Act of 1935 named in said Executive Order as au¬ 
thority for such attempted allotment of funds, authorizes 
such allotment. 

(1) Such Title II of the National Industrial Recovery 
Act requires that a program of public works be prepared 
bv the Administrator of Public Works before anv sums 
appropriated by said Title II can be allotted therefor, and 
plaintiffs aver that the Administrator of Public Works, the 
defendant the Honorable Harold L. Ickes, has never in¬ 
cluded or incorporated the project named in said Execu¬ 
tive Order in a program of public works, and hence said 
project cannot be carried out by use of funds appropriated 
by said Title II. Further plaintiffs aver that the subjects 
and objects of the appropriations named in said Title II 
do not include any of the subjects or objects named in said 
Act of August 21, 1935, and that for the latter reason there 
is no authority of law for the use of such funds. 

(2) Plaintiffs aver that there is no power or authority 
under said Emergency Relief Appropriation Act of 1935 
for the use of any funds appropriated by the latter Act for 
the project named in the said Executive Order and for the 
acts intended iand threatened by the defendant as stated 
aforesaid. That the subjects and objects of the appropria¬ 
tions of said Emergency Relief Appropriation Act of 1935 
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do not include the acquisition, restoration, maintenance 
and operation of historic sites, provided in said Act of Au¬ 
gust 21, 1935, and that therefore under said Emergency 
Relief Appropriation Act of 1935 there is no authority for 
the use of funds for such a project as intended and! threat¬ 
ened by the defendants to be carried out. 

F. Plaintiffs aver that even if Title II, National 
32 Industrial Recovery Act, and the Emergency Relief 
Appropriation Act of 1935, be relied upon as in¬ 
cluding within the subjects and objects for which j appro¬ 
priations thereunder might be used, then that both pf such 
Acts are unconstitutional and void respecting each subject 
and object of appropriation in each Act. In each Act there 
is nothing requiring the use of such funds appropriated 
either absolutely or in any specified condition or circum¬ 
stance. Both of said Acts attempt to delegate the' Presi¬ 
dent the power to use such funds or not, and undbr such 
circumstances and conditions and in such localities as the 
President may see fit, without any statement in said Acts 
of any criterion or standard by which the President shall 
be directed in the expenditure of such funds. Plaintiffs 
aver that in so attempting to delegate to the President of 
the United States the power to expend funds at tbe sole 
wish and will of the President without a statement In said 
Acts of any guide or circumstances or conditions under 
which said funds should be expended, both Title II of the 
National Industrial Recovery Act and the Emergency Re¬ 
lief Appropriation Act of 1935 are in violation of Ejection 
1, Section 8 and Section 9 of Article I of the Constitution 
and are unauthorized by Sections 2 and 3 of Article II 
aforesaid. 

G. Plaintiffs aver that it was and is the intent of the 
said Executive Order that all of the nine historic sites 
named therein be acquired and developed, under the pro¬ 
visions of said Act of August 21, 1935, as one complete 
and entire memorial respecting the related historical 
events that occurred upon such sites; but since, as averred 
in Paragraph 17 hereof, only six of such nine sites named 
in such Executive Order are situate at St. Louis and only 
two of such six sites so situated can be acquired because 
of the provisions of such Act of August 21, 1935, it js im¬ 
possible to effectuate the intent of such Executive Order, 
even though such Executive Order might have any validity 
under the Constitution and laws of the United Stated, and 
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that defendants, in their intended and threatened action, 
averred aforesaid, to acquire the territory in St. Louis, 
heretofore described in paragraph 17, sub-paragraph C, 
are intending and threatening to act without any authority 
of such Executive Order and to use such sum of 
33 $6,750,000 allotted by said Executive Order for pur¬ 

poses for which said Executive Order did not intend 
and direct. 

H. Plaintiffs aver (1) that by the provisions of Section 
5 of said Act of August 21, 1935, the United States can not 
exercise civil or criminal jurisdiction over any lands or¬ 
dered acquired by such Executive Order; (2) that the lands 
intended to be acquired by defendants are not to be used 
for the erection of any fort, magazine, arsenal, dockyard 
or other needful building and that therefore the United 
States, under Clause 17, Section 8, Article I, United States 
Constitution, cannot exercise civil or criminal jurisdiction 
over such lands; (3) and that under the provisions of said 
Missouri Enabling Act the exercise of such jurisdiction by 
the United States was consented to by the Legislature, only 
if such lands be acquired for the establishment of an im¬ 
proved National Park or Plaza, and such consent was not 
given to the acquisition of lands under the provisions of 
the Act of August 21, 1935. For each and all of such rea¬ 
sons, jurisdiction, both civil and criminal, of such lands 
must remain in the State of Missouri and the City of St. 
Louis. Plaintiffs aver that the Act of June 28, 1930, C. 
710, 46 Stat. 828, provides that no public money shall be 
expended upon any land acquired by the United States for 
the purpose of making any public improvement thereon or 
erecting any public building thereon of any kind whatso¬ 
ever unless civil and criminal jurisdiction thereover shall 
be acquired by the United States, according to Clause 17, 
Section 8, Article I, United States Constitution. Plaintiffs 
aver that because of such last named statute it would be 
impossible to expend funds to improve the lands intended 
to be acquired by defendants, to erect any memorial 
thereon or to restore or reconstruct any historic building 
thereon. Such lands are now occupied by business and 
factory buildings. Particularly the two sites located in 
St. Louis and possible of acquisition under the provisions 
of the Act of August 21, 1935, are occupied solely by such 
commercial buildings. Plaintiffs aver that because of the 
provisions of such Act of June 28, 1930, such Executive Or- 
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der is legally impossible of accomplishment and thht there¬ 
fore defendants ’ intended and threatened acts are without 
any authority of such Executive Order or of sucl^ Act of 
August 21, 1935, and would be only the acts of defendants, 
sua sponte, to attempt to acquire the real property 
34 in the territory described in Paragraph 17, sub-para¬ 
graph C, for no public purpose and without any au¬ 
thority of law. I 

I. Plaintiffs aver that the two above-mentioned historic 
sites situate in St. Louis and legally possible of acquisition 
under the provisions of said Act of August 21, 1935, con¬ 
stitute only one City Block, to wit, City Block 34 and part 
of a second City Block, to wit, the northwest corner of 
City Block 6; that none of the remaining territory, consist¬ 
ing of thirty-five city blocks, intended and threatened to 
be acquired by defendants by use of said Sum of 
$6,750,000, has either a historic site thereon or is so con¬ 
nected with such two historic sites, either historically or 
physically, that the acquisition thereof by the Unite4 States 
could have any reasonable relation to the objects sought 
in acquisition of such two historic sites, according to the 
provisions of such Act of August 21,1935, so that the acqui¬ 
sition of such thirty-five blocks is unauthorized by any 
statute of the United States and is not for any purpose of 
said Act of August 21, 1935, and therefore defendants are 
without power to use any of said sum as they intend and 
threaten, for the acquisition of such thirty-five blocks. 

20 

Plaintiffs aver that defendants are without power! to use 
the sum of $2,250,000 paid in to the United States Treasury 
by the City of St. Louis, as averred in Paragraph 15 
hereof. j 

The sole legislative authority for the issuance of bonds 
and payments of the proceeds thereof to the United States 
is the aforesaid Missouri Enabling Act, which provides for 
such issuance and payment of proceeds only as the consid¬ 
eration and by way of assistance for the establishment of 
an improved National Park or Plaza, to be under Federal 
regulation and accessible to the public and according to 
proposal and plans of the United States, or its qualified au¬ 
thority. By the decision of the Supreme Court of Miss¬ 
ouri in the aforesaid case of Vrooman v. City of St. Louis 


i 
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et al., it was decided that by the aforesaid City Ordinance 
40592, ordering an election to be held, and by said election, 
the City of St. Louis had authority only to issue $7,500,000 
in bonds and to pay only the sum of $7,500,000 of proceeds 
thereof, to the United States, and only as the con- 
35 sideration and by way of assistance for the estab¬ 
lishment of an improved National Park or Plaza to 
be under Federal regulation and accessible to the public, to 
be built according to the proposal of the United States Na¬ 
tional-Expansion Memorial Commission at a cost of ap¬ 
proximately $30,000,000 and to be construed according to 
the plans of said United States Commission, submitted to 
the Public Works Administration on May 2, 1935, consist¬ 
ing among other things, of a park, recreational facilities, 
museums, lecture halls and other educational features, a 
harbor for pleasure craft and parking facilities for auto¬ 
mobiles, and that such payment could be made only if and 
when the President of the United States should approve 
such plans as the basis for the allotment of the funds neces¬ 
sary for its construction substantially in accord with 
aforesaid proposal of said United States Commission. That 
the ordinance of the City of St. Louis approved February 
1, 1935, aforesaid, appropriated such sum of $2,250,000 
from the proceeds of the sale of such bonds and ordered 
payment to the United States only by authority of said En¬ 
abling Act, said Ordinance 40592, and said election, and 
for the purposes for which the said Missouri Supreme 
Court in said decision and opinion decided that such pay¬ 
ment was authorized. 

Plaintiffs aver that such sum of $2,250,000 was received 
by the United States with knowledge by all defendants of 
the authority by which such sum was paid to the United 
States and that such sum was received by the United 
States, impressed with a trust which requires its expendi¬ 
ture to be only for the authorized purposes for which the 
bonds were issued to raise such fund, as provided by said 
Missouri Enabling Act, said ordinances, said election and 
said decision and opinion of the Missouri Supreme Court, 
but that the defendants intend and threaten to expend 
such sums of money for an entirely different purpose from 
that for which it was paid to the United States to be used 
in trust, to wit, the acquisition and preservation of historic 
sites under the provisions of the Act of August 21, 1935; 
and plaintiffs aver that defendants are without any power 
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i 

or authority of law to expend said sum of $2,2o0,000 for 
the purposes intended by defendants which are not the pur¬ 
poses for which said sum was paid into the United States 
Treasury impressed with the trust aforesaid. 

Plaintiffs further aver that because the expendi- 
36 ture of $6,750,000 under said Executive Order was 
expressly conditioned upon the payment of the sum 
of $2,250,000 to the Secretary of the Interior foii the pur¬ 
pose of aiding said Secretary of the Interior to pet under 
said Executive Order and under said Act of August 21. 
1935, and since said sum of $2,250,000 was not paid to the 
Secretary of the Interior for such purposes but into the 
Treasury of the United States, impressed with a trust for 
the purposes hereinbefore averred, to wit, that of a con¬ 
sideration and assistance to the United States in the es¬ 
tablishment of a National Park or Plaza according to the 
plans of the aforesaid United States Commission, and to 
cost approximately $30,000,000 all as averred in Paragraph 
20, under the terms of the Executive Order the defendants 
are without any authority to proceed with their intended 
and threatened acts. i 

21. j 

Plaintiffs aver that the defendants the Honorable Har¬ 
old L. Ickes and the Honorable Arno B. Cammirer are 
without any right or authority to exercise the ppwer of 
eminent domain to acquire the lands intended tp be ac¬ 
quired by them for the following reasons. j 

A. The power of eminent domain is a legislative power 
and cannot be exercised except by authority of Congress 
pointing out the necessity therefor and authorizing the ex¬ 
ercise of such power by an officer of the United States; 
furthermore, such power cannot be exercised for apy pur¬ 
pose other than that of carrying out a power delegated to 
the United States by the Constitution. Plaintiffs aver, as 
aforesaid in Paragraph 19, that the acquisition of historic 
sites in St. Louis is beyond the powers of the United States 
Government under the Constitution and that therefore the 
above-named defendants are without authority to invoke 
such power of eminent domain. 

B. Further plaintiffs aver that there is no Act pf Con¬ 

gress authorizing the acquisition of historic sites at St. 
Louis for the purposes of the Act of August 21, 1935, as 
provided in said Executive Order. | 
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C. Plaintiffs further aver that if Paragraph (d) of Sec¬ 
tion 2 of said Act of August 21, 1935, be construed so as to 
authorize the exercise of the power of eminent domain to 

acquire historic sites by the Secretary of the In- 
37 terior, nevertheless such attempted authority is null 

and void for the reason that said Act is unconstitu¬ 
tional and void as heretofore stated in Paragraph 19, and 
for the further reason that such delegation of power is 
without any guide or criterion or statement of conditions or 
circumstances under which the same may be exercised, and 
is an unlimited and absolute delegation of a legislative 
power, contrary to Section 1, Article I, United States Con¬ 
stitution. 

D. If either Title II, National Industrial Recovery Act, 
or the Emergency Relief Appropriation Act of 1935 be 
construed as authority for the exercise of the power of 
eminent domain by the Secretarv of the Interior, then such 
delegation of power is unconstitutional and void and in vio¬ 
lation of Section 1 of Article I aforesaid, for the reason 
that such delegation is an unlimited and unrestrained dele¬ 
gation of a legislative power without any statement or cri¬ 
terion or guide prescribing the conditions and circum¬ 
stances under which the power of eminent domain may be 
exercised, and is an unconstitutional delegation of the 
power of eminent domain to be used solely at the will and 
wish of the President and his appointees. 

E. Further plaintiffs aver that the power of eminent 
domain cannot be used by the United States for the pur¬ 
pose of acquiring property to be paid for with the sum of 
$2,250,000 paid into the Treasury by the City of St. Louis 
aforesaid, for the reason that the said Appropriation Acts 
did not attempt to authorize the exercise of the power of 
eminent domain when payment should be made from funds 
acquired from a municipality as a donation and likewise 
the Act of August 21, 1935, could not extend to the use, for 
payment for such property, of funds received from the 
City of St. Louis. 

F. Plaintiffs further aver that the intent of the defen¬ 
dants to proceed to take real property under the provisions 
of Section 305 of the Act of July 21, 1932, C. 520, 47 Stat. 
722, aforesaid, and take title and possession of real prop¬ 
erty and interests in real property upon the payment of 
an estimated compensation into Court and the giving of 
notice as in said Act provided will deprive plaintiffs of 


I 

I 
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I 

property without the process of law in violation of the 
Fifth Amendment to the Constitution, because the plain¬ 
tiffs would thereby be deprived of their property and irrep¬ 
arably injured and damaged without being given any op¬ 
portunity for a hearing in Court respecting the right 
38 of the defendants to make use of the funds herein¬ 
before mentioned and to exercise the right of the 
power of eminent domain, and that for such reasons plain¬ 
tiffs are entitled to an injunction enjoining and rejstraining 
the defendants from attempting to act under said Act of 
July 21, 1932, aforesaid. 


WHEREFORE, plaintiffs being without adequate reni- 
edy at law, pray: j 

j 

(1) That because of the danger of immediate and ir¬ 
reparable injury being caused to the plaintiffs before a 
hearing upon the motion for a preliminary injunction can 
be had and determined by the Court, a temporary re¬ 
straining order be granted forthwith, restraining and en¬ 
joining the Honorable Henry Morgenthau, Jr., Secretary 
of the Treasury, and all persons acting under his direction, 
authority and control, and the Honorable Harold L. Ickes, 
Secretary of the Interior, and all persons acting uhder his 
direction, authority and control, and the Honorable Arno 
B. Cammerer, Director of the National Park Service, and 
all persons acting under his direction, authority dnd con¬ 
trol, and each and every one of them from making use of 
such funds for the purpose of acquiring title to said prop¬ 
erty, all as above described, and from exercising the power 
of eminent domain, as hereinbefore stated, and from using 
or attempting to act in any manner whatsoever un<jler said 
Executive Order herein; 

(2) That this Honorable Court issue its return! in due 
form of law, directed to the defendants the Honorable 
Henry Morgenthau, Jr., the Honorable Harold E. Ickes 
and the Honorable Arno B. Cammerer, ordering bach of 
them at a certain date to appear before this Honorable 
Court and answer all and singular the matters and things 
hereinbefore set forth and complained of and to further 
perform and abide by such order, direction and debree as 
to this Court shall seem just, meet and proper. 


i 

i 
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(3) That this Honorable Court issue its order against 
ail of the said defendants to show cause, if any they have, 
at a convenient date to be fixed by this Honorable Court, 
why a temporary injunction should not be granted re¬ 
straining all of the above-mentioned defendants, during the 
pendency of this suit, from doing any of the things herein 
complained of. 

(4) That upon final hearing a permanent injunction be 
granted against the Honorable Henry Morgenthau, Jr., 
Secretary of the Treasury, the Honorable Harold L. Ickes, 
Secretary of the Interior, and the Honorable Arno B. Cam- 
merer, Director of the National Park Service, enjoining 
them and each of them permanently and perpetually from 
making use of either said sum of $6,750,000 mentioned in 

said Executive Order or said sum of $2,250,000 paid 
39 into the Treasure bv the Citv of St. Louis, or any 

other sum that might be used by the last named de¬ 
fendants for the purpose of acquiring the aforesaid real 
property in the City of St. Louis, or improving the same as 
directed in said Executive Order; 

(5) That the defendants the Honorable Harold L. Ickes 
and the Honorable Arno B. Oammerer, (a) be perpetually 
enjoined and restrained from making use of any funds of 
the United States for the purpose of acquiring any real 
property in the City of St. Louis, Missouri, as provided by 
said Executive Order No. 7253 of the President executed 
December 21, 1935, and (b) that they be perpetually en¬ 
joined and restrained from making use of anv funds of 
the United States for the purpose of acquiring any real 
property owned by plaintiffs in fee or occupied by plain¬ 
tiffs as lessees or tenants in the conduct of their respective 
businesses, and (c) from making use of any part of said 
sum of $2,250,000 donated and paid into the United States 
Treasury by the City of St. Louis for either of such 
purposes; 

(6) That the defendants the Honorable Harold L. Ickes 
and the Honorable Arno B. Cammerer be perpetually en¬ 
joined and restrained from exercising or attempting to ex¬ 
ercise the power of eminent domain to acquire title to (a) 
any real property in the City of St. Louis aforesaid as or¬ 
dered by said Executive Order and to (b) real property 
owned by plaintiffs in fee or occupied by them as lessees 
or tenants; 
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(7) That upon final hearing of this cause the Court shall 
order, adjudge and declare, pursuant to the provisions of 
the Federal Declaratory Judgments Act, as amended, that 
under the Constitution and laws of the United States for 
the reasons hereinbefore stated in this bill of complaint 
and petition, that the Honorable Henry Morgenthau, Jr., 
is without any power to pay over or make available jto the 
Honorable Harold L. Ickes or to the Honorable Aiino B. 
Cammerer, or to both of them or to the National Park Ser¬ 
vice, such sum of $6,750,000 stated by said Executive Or¬ 
der 7253 to be allocated to the Secretary of the Inferior, 
and also is likewise without any power respecting thb sum 
of $2,250,000 donated to the United States by the City of 
St. Louis, as averred herein, that the Honorable Harbld L. 
Ickes, the Honorable Arno B. Cammerer and the National 
Park Service, are each severally without any power to ex¬ 
tend either said sum of $6,750,000 or said sum of $2,250,000, 
or the aggregate thereof, in acquiring any real property 
in St. Louis and in developing and preserving it for the 
purposes of the Act of August 25, 1935, as provided in said 
Executive Order, and that the defendants arejwith- 
40 out power to exercise the power of eminent dbmain 
to acquire any real property in the City of St. Louis 
for the purposes named in said Executive Order or for the 
purposes of the Act of August 21, 1935. 

Plaintiffs pray for such other and further relief may 
be meet and just in the premises. 

Edmund M. Toland 

EDMUND M. TOLAND 


David H. Robertson 


DAVID H. ROBERTSON ! 

I 

Attorneys for Plaintiffs 


United States of America, 

District of Columbia , ss: 

j 

Before me, the undersigned Notary Public in anfl for 
the District of Columbia, on this day personally appeared 
David H. Robertson, who being duly sworn, upon hisj oath 
deposes and says that he is the attorney for all of the plain¬ 
tiffs herein; that no one of the plaintiffs is able to majke an 
affidavit to this petition; also affiant deposes and says that 
he is of counsel for plaintiffs in the foregoing bill of com- 
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plaint; that no one of the plaintiffs is present in the District 
of Columbia, and that there are no officers or agents or any 
plaintiff corporation available in the District of Columbia 
to verify said bill of complaint; that deponent has knowl¬ 
edge of the facts and says that he is acquainted with the 
facts set out in the foregoing petition, that he has read 
over the foregoing petition and that the averments of the 
said petition are true, and further deponent says that lie is 
authorized to make this affidavit on behalf of the plaintiffs. 
Further affiant deposes and says that Exhibits A, B, C, D 
and E are true copies of the original documents. 

DAVID H. ROBERTSON. 

Subscribed and sworn to before me this 6th dav of June, 
1936. 


EDITH ROSSELL 

(Notary Seal) Notary Public in and for 

the District of Columbia 

EXHIBIT A 


41 “Enabling Act 

“AN ACT providing that if at any time the United 
States, or any qualified authority thereof, shall propose to 
establish and improve, within any city in this State now or 
hereafter having a population of 400,000 or more inhabi¬ 
tants, a National Park or Plaza, intended and designed to 
commemmorate any great event or movement in our Na¬ 
tional History, to be accessible to the public under Fed¬ 
eral regulation, and covering a minimum prescribed area, 
and 1,000 or more taxpayers of such city shall petition the 
Board of Aldermen of such City for the calling and hold¬ 
ing of an election to determine whether, in consideration of 
and to induce the location and establishment of such Park 
or Plaza within such City, the City shall incur an indebted¬ 
ness and evidence the same by the issuance of bonds for 
the purpose of providing funds to make a payment by way 
of assistance to the United States, or its authority, it shall 
be the duty of the Board of Aldermen, as soon as may be, 
to call and hold such election, either as a special election or 
at and as part of any regular City or State election; and 
further providing for the submission, at such election, of 
the question whether or not such City shall incur an in- 
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i 

I 

debtedness and evidence the same by the issuance of bonds 
for the purpose of providing funds to pay by way of as¬ 
sistance to the United States, or its qualified authority, in 
consideration of and in order to induce the location and 
etsablishment within such City of such Park or Plaza, a 
sum to be fixed by the ordinance providing for the holding 
of such election, and providing further for the limitations 
of and upon such sum; and providing further, in the event 
of favorable vote, as prescribed, upon the proposition sub¬ 
mitted, for the issuance of bonds by such City to pay to 
the United States, or its qualified authority, the amount of 
payment and consideration so voted, further giving the 
consent of the State of Missouri to the acquisition, by pur¬ 
chase, grant or condemnation, by the United States ojr qual¬ 
ified authority thereof, of any lands or improvements 
thereon within such cities, for the purpose of establishing, 
improving in any manner, and maintaining such Park or 
Plaza; together with a section declaring an emergency 
within the Constitution, and providing that this Act shall 
become effective immediately upon and after its passage. 

Section j 

! 

1. Board of Aldermen to call bond election for national 

park or plaza. j 

2. Question to be submitted—amount of bonds to be 

voted upon. i 

3. Assent of two-thirds of voters required. 

4. United States granted authority to establish |parks 

in State. j 

5. Emergency. j 

i 

Be it enacted by the General Assembly of the Stjite of 
Missouri, as follows: j 

Section 1. Board of Aldermen to call bond election for 
national park or plaza.—In the event that at any tiipe the 
United States, or any qualified authority thereof, shall pro¬ 
pose to establish and improve, within any city in this| state 
now or hereafter having a population of 400,000 in- 
42 habitants or more, a National Park or Plazq, in¬ 
tended and designed to commemorate any great 
event or movement in our national history, to be accessible 
to the public under Federal regulation, and to covbr an 
area within such city of not less than one million square 
feet, and 1,000 or more taxpayers of such city shall peti- 
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tion the Board of Aldermen of such city, asking that an 
election be called and held to determine whether, in consid¬ 
eration of i and in order to induce the location and estab¬ 
lishment of such improved Park or Plaza in such city, the 
city shall incur an indebtedness and evidence the same by 
the issuance of bonds for the purpose of providing funds 
to make the payment by way of assistance hereinafter re¬ 
ferred to, it shall be the dutv of the Board of Aldermen as 
soon as conveniently may be, to call and hold such elec¬ 
tion, either as a special election or at and as a part of any 
regular city or state election. 

Section 2. Question to be submitted—amount of bonds 
to be voted upon.—At such election, there shall be sub¬ 
mitted to the qualified voters the question whether or not 
such city shall incur an indebtedness and evidence the 
same by the issuance of bonds for the purpose of provid¬ 
ing funds to pay by way of assistance to the United States, 
or its qualified authority, in consideration of and in order 
to induce the location and establishment within such city of 
such Park i or Plaza, the sum fixed by the ordinance pro¬ 
viding for the holding of such election; which sum shall 
not exceed one-fourth (1/4) of the total amount to be ex¬ 
pended by the United States, or its authority, for the acqui¬ 
sition and establishment of such Park or Plaza (including 
site and improvements), and shall not exceed the sum of 
Eight Million Dollars ($8,000,000); nor shall such sum, 
when added to the other indebtedness of the city, exceed 
its capacity to become indebted under the Constitution of 
this State. 

Section 3. Assent of two-tliirds of voters required.—In. 
the event that at such election two-thirds (2/3) or more of 
the voters of such city voting on such proposition, shall 
vote in favor thereof, then such City shall issue and dis¬ 
pose of its bonds thus authorized, and pay to the United 
States or its qualified authority, out of the proceeds of 
such bonds, the amount of the payment and consideration 
so voted. All bonds issued under the provisions of this 
Act shall be subject to all limitations, terms and provisions 
of law now or hereafter applicable to the issuance and sale 
of general obligation bonds of such cities. 

Section 4. United States granted authority to establish 
parks in state.—The consent of the State of Missouri is 
hereby fully given to the acquisition by the United States, 
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or any qualified authority thereof, by purchase, gr^nt or 
condemnation, of any lands or improvements therebn, in 
any of the cities to which this Act is applicable, for the pur¬ 
pose of establishing, improving in any manner, and main¬ 
taining any National Park or Plaza of the character de¬ 
scribed. i 

Section 5. Emergency.—Inasmuch as immediate Action 
is necessary to obtain the establishment of any j such 
Parks or Plazas by the action of the United States, arid the 
prompt undertaking of such work would tend greatjly to 
relieve the burden of unemployment relief to this state and 
its cities, and would furnish gainful employment to 

43 many of their distressed and idle workmeii, an 
emergency is declared to exist within the meaning 

of the Constitution, and this Act shall take effect arid go 
into force immediately from and after its passage. 

Approved April 10, 1935.” j 

44 EXHIBIT B. i 

“ORDINANCE 40592 j 

i 

“An ordinance providing for and directing the holding 
of an election, and authorizing and directing the submis¬ 
sion at said election to the qualified voters of the City of 
St. Louis two Propositions for the incurring of indebted¬ 
ness and the issuance of bonds of the City of St. Loui^ not 
exceeding, in the aggregate, the sum of Eight Million Three 
Hundred Thousand Dollars ($8,300,000), upon the assent 
of two-thirds of the voters of said city voting thereon, pro¬ 
viding for the publication of notice of said election, direct¬ 
ing the Board of Election Commissioners to conduct! the 
same, specifying the form of ballot to be used, and contain¬ 
ing an emergency clause. i 

WHEREAS, the United States, and the qualified author¬ 
ity thereof, have under consideration and formulation a 
plan to establish and improve, a National Park or Plaza 
within the City of St. Louis along the Mississippi RiVer, 
intended and designed to be and constitute a monument gnd 
memorial to commemorate the Louisiana Purchase, the 
Lewis and Clark Expedition, the Acquisition of California 
and Texas, and other related movements and great events 
in our national history to which the vision and foresight 
of Thomas Jefferson and the hardihood and courage of |the 






46 AUGUST BALTER ET AT.. VS. HAROLD L. ICKES ET AL. 

pioneers of his time made such valuable contribution, which 
National Park or Plaza is to be accessible to the public, un¬ 
der Federal regulation, and is to cover an area within the 
City of St. Louis or not less than One Million (1,000,000) 
square feet; and 

WHEREAS, pursuant to the provision of the Act of the 
General Assembly of the State of Missouri, approved by 
the Governor of the State of Missouri on April 10, 1935, 
and effective on said date by virtue of an emergency clause 
in Section Five thereof, one thousand (1,000) or more tax¬ 
payers of the City of St. Louis, as evidenced by their pe¬ 
titions and the certificate of the Assessor of the Citv of St. 
Louis transmitted herewith, on file in the office of the Clerk 
of the Board of Aldermen, have petitioned the Board of Al¬ 
dermen of the City of St. Louis, asking that an election be 
held to determine whether, in consideration and in order 
to induce the location and establishment of such improved 
Park or Plaza in the City of St. Louis, the City of St. Louis 
shall incur an indebtedness and evidence the same bv the 
issuance of bonds for the purpose of providing funds to 
make the payment by way of assistance hereinafter re¬ 
ferred to; and 

WHEREAS, the total amount proposed to be expended 
by the United States and its qualified authority for the ac¬ 
quisition, establishment and improvement of such Park or 
Plaza, including site and improvements, is approximately 
Thirty Million Dollars ($30,000,000); and 

WHEREAS, the City of St. Louis is authorized by the 
aforesaid Act of the General Assembly to incur an indebt¬ 
edness in an amount not to exceed one-fourth (1/4) of the 
total amount to be expended by the United States or its 
qualified authority for the acquisition, establishment and 
improvement of such Park or Plaza, including the site and 
improvements, for the purpose of providing funds to pay 
by way of assistance to the United States or its qualified 
authority, in consideration of and in order to induce the 
location, establishment and improvement within the 
45 City of St. Louis of such National Park or Plaza, 
if approved by two-thirds (2/3) or more of the vot¬ 
ers of the City of St. Louis voting on a proposition to incur 
such indebtedness, and 


47 


AUGUST BALTER ET AL. VS. HAROLD L. ICKES ET AL. 


WHEREAS, by the aforesaid act of the General As¬ 
sembly of the State of Missouri, it is made the duty!of the 
Board of Aldermen of the City of St. Louis, upon the filing 
of the aforesaid petitions of one thousand or more taxpay¬ 
ers of the City of St. Louis, and as soon and conveniently 
as may be, to call and hold such election, either as a spe¬ 
cial election, or act and as a part of any regular City or 
State election, as long as the indebtedness proposed to be 
incurred at such election, when added to the other indebt¬ 
edness of the City of St. Louis, does not exceed its Rapac¬ 
ity to become indebted under the Constitution of the! State 
of Missouri; 


WHEREAS, the amount of indebtedness necessary; to be 
incurred by the City of St. Louis and the amount of bonds 
necessary to be issued for the purpose aforesaid is Seven 
Million Five Hundred Thousand Dollars ($7,500,000)i; and 

WHEREAS, the City of St. Louis is now the owrjer of 
a Bridge across the Mississippi River, between the City of 
St. Louis, Missouri, and the City of East St. Louis^ Illi¬ 
nois: and 


WHEREAS, said Bridge, by reason of location, accessi¬ 
bility and otherwise, is very desirable as a means of fa¬ 
cilitating incoming and outgoing railroad traffic, both pas¬ 
senger and freight, and on which the necessary railroad ap¬ 
proaches thereto and railroad tracks thereon are proposed 
to be constructed; and 


WHEREAS, the City has made application to the Pfiblic. 
Works Administration of the Government of the United 
States of America for a loan and grant of money with vjhich 
to construct such approaches and tracks, the amount of 
which said loan will be approximately Eight Hundred Thou¬ 
sand Dollars ($800,000), to be repaid solely out of tolls 
received by the City of St. Louis for the use by railroads 
of such approaches and tracks; and j 


WHEREAS, the Public Works Administration of the 
said Government of the United States of America is of opin¬ 
ion that the City of St. Louis is without authority to exe¬ 
cute its obligations payable solely from the tolls of said 
Bridge without having the issuance of such obligations au¬ 
thorized by a vote of two-thirds of the voters of said City 
voting thereon at an election held for that purpose; and 


i 
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WHEREAS, tlie Board of Aldermen of the Citv of St. 
Louis do not deem such election necessary to authorize the 
City of St. Louis to issue its obligations payable in the man¬ 
ner aforesaid, but desire to defer, in this instance, to the 
wish and opinion of the said Public Works Administrator 
of the United States of America; and 

WHEREAS, the Citv of St. Louis is authorized bv the 
Constitution of the State of Missouri to incur an indebted¬ 
ness for public purposes not in excess of ten per cent (10%) 
of the assessed value of all taxable property in the 
46 City of St. Louis as of the assessment made June 1, 
1932; and 

AVHEREAS, on June 1, 1932, the assessed value of all 
taxable property in the City of St. Louis was One Billion 
One Hundred Thirty Four Million Four Hundred Five 
Thousand Four Hundred Seventy Three Dollars ($1,134,- 
405,473); and 

WHEREAS, the present debt of the City of St. Louis 
outstanding for the purpose of determining the debt limi¬ 
tation of said City is Eightv-nine Million Three Hundred 
Eiglity-two Thousand Five Hundred Dollars ($89,382,500); 
and 

WHEREAS, the present debt limitation of the City of 
St. Louis is One Hundred Thirteen Million Four Hundred 
Forty Thousand Five Hundred Forty-seven Dollars ($113,- 
440,547); and 

WHEREAS, the bonds herein proposed to be issued for 
the construction of railroad approaches to the Municipal 
Bridge aforesaid, belonging to the City of St. Louis, and 
the necessary railroad tracks thereon, which said bonds 
are to be payable solely out of tolls received by the City of 
St. Louis for the use of said approaches and tracks by rail¬ 
roads, are not required, under the Constitution of the State 
of Missouri, to be computed with other indebtedness for 
the purpose of determining that the City of St. Louis is 
within its debt limitation; and 

WHEREAS, the present total outstanding debt of the 
City of St. Louis, together with the sum of $7,500,000 of 
debt proposed by this ordinance to be incurred, will not ex- 
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! 

cued the debt limitation of the City of St. Louis as provided 
in the Constitution of the State of Missouri; 

7 i 

BE IT ORDAINED BY THE CITY OF ST. LOUIS, 
AS FOLLOWS: 

I 

Secton 1. The statements of fact in the recitals sbt forth 
in the preamble of this ordinance are hereby foupd to be 
true and correct. 

# 

Section 2. A special election shall be held in the City 
of St. Louis on Tuesday, September 10, 1935, at which elec¬ 
tion there shall be submitted to the qualified voters of said 
City two Propositions, numbered One and Two, hs here¬ 
inafter in Section Six of this ordinance set out, tjo issue 
bonds of the City of St. Louis in the amounts and for the 
specific purposes stated in each such Proposition. | 

Section 3. The polling places in the various waijds and 
precincts of the City of St. Louis whereat the said bond 
election shall be held, shall be those polling placesj estab¬ 
lished, or to be established, by the Board of Election Com¬ 
missioners of the City of St. Louis for the holding of said 
special election on said tenth day of September, 1935. 

Section 4 . Notice of said election shall be given jjointly 
by the said Board of Election Commissioners and tljie City 
Register of the City of St. Louis by publication of this 
ordinance in the City Journal once each week for four (4) 
weeks, and in the St. Louis Globe-Democrat, the StJ Louis 
Post Dispatch, the St. Louis Star-Times, the Wdstliche 
Post, the St. Louis Argus, and the St. Louis American also 
once each week for four (4) weeks, the first publication in 
each instance to be at least twenty-one (21) days before, 
and the last publication within two (2) weeks of the date 
of said election. Proof of the publication of said notice 
shall be made by affidavits of the publishers of said, news¬ 
papers, with a copy of such publication attached 
47 thereto, and such affidavits shall be duly filed with 
the City Register. 

Section 5. The Board of Election Commissioners of the 
City of St. Louis shall provide the ballots, conduct the 
election, and certify the result of such election to the Board 
of Aldermen of the City of St. Louis, as required by law. 

Section 6 . The ballots to be used at said election for the 
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submission of the two Propositions as hereinafter set out 
shall be in substantially the following form, towit: 

BOND ELECTION, CITY OF ST. LOUIS, MISSOURI. 
September 10, 1935. Shall the City of St. Louis be author¬ 
ized to borrow monev and issue bonds for the following 
purposes and in the sums, as follows: 

PROPOSITION NUMBER ONE: For the purpose of 
providing funds to pay, by way of assistance to the United 
States or its qualified authority, in consideration of and in 
order to induce the location and establishment within the 
City of St. Louis of an improved National Park or Plaza, 
intended and designed to be a monument and memorial to 
commemorate the Louisiana Purchase, the Lewis and Clark 
Expedition, the acquisition of California and Texas, and 
other related movements and great events in our national 
history to which the vision and foresight of Thomas Jeffer¬ 
son and the hardihood and courage of the pioneers of his 
time made such valuable contribution, Seven Million Five 


Hundred Thousand Dollars ($7,500,000). 

For increase of debt, Proposition Number One.YES 

For increase of debt, Proposition Number One.NO 


PROPOSITION NUMBER TWO: For the construction 
of Railroad approaches to the municipal bridge owned by 
the City of St. Louis, and extending across the Mississippi 
River from the City of St. Louis, Missouri, to the City of 
East St. Louis, Illinois, and for the construction on and in 
connection with said approaches and said bridge of rail¬ 
road tracks and suitable and proper appurtenances thereto, 
Eight Hundred Thousand Dollars ($800,000); the pay¬ 
ment of the interest on and the principal of said bonds to 
be provided for solely from the income derived from the 
use of said Bridge and Railroad Approaches by Railroads 
in, entering and leaving the Citv of St. Louis. 

For increase of debt, Proposition Number Two_YES 

For increase of debt, Proposition Number Two.NO 

Section 7. The proceeds of the sale, or sales, of any of 
the bonds aforesaid which may be issued upon the author- 
itv of an affirmative vote, as above stated, for anv one of 
the specific purposes designated in this and the last preced¬ 
ing Section as Propositions One and Two, shall be used for 
such purposes only; viz., 
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PROPOSITION NUMBER ONE: For the purpose of 
providing funds to pay, by way of assistance to tile United 
States, or its qualified authority, in consideration qf and in 
order to induce the location and establishment within the 
City of St. Louis of an improved National Park <^r Plaza, 
intended and designed to be a monument and meifiorial to 
commemorate the Louisiana Purchase, the Lewis ajnd Clark 
Expedition, the Acquisition of California and Texas, and 
other related movements and great events in our national 
history to which the vision and foresight of i Thomas 
48 Jefferson and the hardihood and courage of the pio¬ 
neers of his time made such valuable contribution, 
Seven Million Five Hundred Thousand Dollars ($7,500,000). 

PROPOSITION NUMBER TWO: For the construction 
of Railroad approaches to the municipal bridge owned by 
the City of St. Louis, and extending across the Mississippi 
River from the City of St. Louis, Missouri, to the! City of 
East St. Louis, Illinois, and for the construction j on and 
in connection with said approaches and said bridge of rail¬ 
road tracks and suitable and proper appurtenances [thereto, 
Eight Hundred Thousand Dollars ($800,000); the payment 
of the interest on and the principal of said bonds to be pro¬ 
vided for solely from the income derived from the use of 
said Bridge and Railroad Approaches by Railroad^ in en¬ 
tering, and leaving the City of St. Louis. 

Section 8. Immediately upon the passage and approval 
of this ordinance, the Clerk of the Board of Aldermen shall 
certify a copy thereof to the Board of Election Commis¬ 
sioners of the City of St. Louis for action by and proceed¬ 
ings of said Board in accordance herewith. 

Section 9. This being an ordinance calling and providing 
for an election of, and a vote by, and a submission to the 
people, it is declared to be an emergency measure; within 
the meaning of the Charter of the City of St. Louis, and 
shall take effect and be in force from and after its adoption 
and approval by the Mayor. 

Approved: July 1st, 1935.” 
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(Copy) 

49 Exhibit C. 

In the Supreme Court of Missouri 

En Banc 

September Term, 1935. 

No. 34,687 

Claude E. Vrooman, Appellayit , 

v. 

City of St. Louis et al., Respondents. 

Injunction to perpetually enjoin and restrain the city 
of St. Louis, Bernard F. Dickmann as mayor, Louis Nolte 
as comptroller and Henry C. Menne as treasurer, from en¬ 
graving, signing issuing, selling, or delivering any bonds of 
an issue designated as Jefferson National-Expansion 
Memorial Bonds. The cause was filed by plaintiff tax¬ 
payer in the circuit court of the city of St. Louis. The cir¬ 
cuit court sustained defendant’s general demurrer to plain¬ 
tiff’s petition. Plaintiff refusing to plead further, judg¬ 
ment was entered dismissing the bill, from which judgment 
plaintiff appealed. The petition occupies eighty-eight 
pages of the printed abstract of the record. Only such parts 
thereof will be referred to as are necessary to a determina¬ 
tion of the issues presented here. 

It is alleged that on March 29,1934 the Senate and House 
of Representatives of the United States passed a joint 
resolution creating the L T nited States Territorial Expan¬ 
sion Memorial Commission (hereinafter designated the 
44 United States Commission”) for the purpose of consider¬ 
ing and formulating plans for designing and constructing 
a permanent memorial on the Mississippi River at 

50 St. Louis; providing for the appointment of the 
membership of the Commission; authorizing the 

Commission to accept from any source, public or private, 
money or property to be used for the purpose of making 
surveys and investigations formulating, preparing and 
considering plans and estimates for the improvement, con¬ 
struction, or other expenses incurred or to be incurred, and 
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providing further that the United States should not be held 
liable for any obligation or indebtedness incurred by the 
United States Commission, the State of Missouri, the Jef¬ 
ferson National-Expansion Memorial Association, the city 
of St. Louis, Missouri or any other agency or officer, em¬ 
ployee or agent for any purpose. The President signed 
the resolution June 15, 1934. The Commission was organ¬ 
ized December 19, 1934. On May 1, 1935 a comprehensive 
report setting forth a detailed plan for the proposed im¬ 
provement, submitted by the Jefferson National-Expan¬ 
sion Memorial Association, was adopted by the United 
States Commission. This report was submitted to the Fed¬ 
eral Emergency Administration of Public Works! through 
the chairman of the Applications Division of thb Works 
Allotment Board May 2, 1935. It estimated that’ between 
five and six thousand men would be furnished employment 
in the clearance of the site for the memorial and other pre¬ 
paratory work during a period ending July 1, 1|936. In 
due time the United States Commission was directed to 
make formal application to the Federal Emergency Admin¬ 
istration of Public Works (known as the “ Public Works 
Administration’’) for a grant to finance the project. This 
was subsequently done. The application fixes the total 
estimated cost at $28,515,000 including not less tlian $17,- 
000,000 for buildings. Included in the application is a 
statement that the city of St. Louis proposes to jcontrib¬ 
ute a sum representing approximately the estimated cost 
of the site (fixed at $7,216,750) and was taking thb neces¬ 
sary steps for the issuance and sale of $7,500,000 of its 
bonds for that purpose. A letter detailing the hist'pry and 
purposes of the project accompanied the application. It 
is alleged that the Federal Emergency Administration of 
Public Works was established by Title II of the National 
Industrial Recovery Act, empowered to perform such func¬ 
tions as might be authorized by the Presidbnt, and 
51 continued in existence by the Emergency Relief 

Appropriations Act of 1935. By the Emergency Re¬ 
lief Appropriation Act of 1935 the President was author¬ 
ized to prescribe such rules and regulations as ipight be 
necessary to carry out that act. 

On April 10, 1935 the Governor of Missouri approved 
an act (hereinafter referred to as the “Enabling Act”) 
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unanimously passed by the Fifty-Eighth General Assembly, 
with an emergency clause, authorizing any city now or here¬ 
after having a population of 400,000 or more, to incur an 
indebtedness upon the approval of two-thirds of the voters 
of such city for the purpose of obtaining funds to contrib¬ 
ute toward the acquisition and establishment of National 
Parks or Plazas within such sites. On May 24, 1935 peti¬ 
tions complying with the provisions of the Enabling Act, 
were filed with the Board of Aldermen of the city of St. 
Louis asking that an election be held to determine whether 
an indebtedness should be incurred for the purpose of con¬ 
tributing not to exceed $8,000,000 to the United States or 
its qualified authority for the purpose of assisting in the 
acquisition and establishment of a National Park or Plaza. 
Ordinance No. 40592 was thereafter passed by the board 
of aldermen and approved by the mayor on July 1, 1935, 
calling an election for September 10, 1935 to determine 
whether an indebtedness should be incurred for $7,500,000 
for the purpose stated in the petitions and for $800,000 
to construct approaches to a municipal bridge. The elec¬ 
tion was held September 10, 1935 resulting in a vote favor¬ 
able to incurring the indebtedness. Ordinances were then 
passed declaring the results of the election and authorizing 
and directing the issuance and sale of bonds in the amount 
and as described in the ordinance. It is alleged that pur¬ 
suant to the various proceedings of the board of aldermen 
the defendants are about to engrave, issue and sell the 
bonds. The petition proceeds with the assertion of many 
grounds upon which the bonds are charged to be invalid 
and concludes with a prayer for a perpetual restraining 
order. The foregoing will suffice to give a general outline 
of the proceedings involved. The many details of the pe¬ 
tition which are material but which have been omit- 
52 ted will appear in connection with the determination 
of the points advanced by the parties in their briefs. 

The validity of the Enabling Act is challenged on sev¬ 
eral grounds. Omitting the title, it is as follows: 

4 4 Section 1. Board of aldermen to call bond election for 
national park or plaza.— In the event that at any time the 
United States, or any qualified authority thereof, shall 
propose to establish and improve, within any city in this 
state now or hereafter having a population of 400,000 in- 
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habitants or more, a National Park or Plaza, intended and 
designed to commemorate any great event or movement in 
our National history, to be accessible to the public under 
Federal regulation, and to cover an area within such city 
of not less than one million square feet, and 1,00Q or more 
taxpayers of such city shall petition the Board bf Aider- 
men of such city, asking that an election be called; and held 
to determine whether, in consideration of and in order to 
induce the location and establishment of such improved 
Park or Plaza in such city, the city shall incur an indebted¬ 
ness and evidence the same by the issuance of bonds for 
the purpose of providing funds to make the payment by 
way of assistance hereinafter referred to, it shalll be the 

dutv of the Board of Aldermen as soOn as convenientlv 
* ! 

may be, to call and hold such election either as h special 
election or at and as a part of any regular city! or state 
election. 

‘‘Section 2. Question to be submitted—amount of bonds 
to be voted upon.—At such election, there shall bq submit¬ 
ted to the qualified voters the question whether or not such 

citv shall incur an indebtedness and evidence the jsame bv 
* ^ | * 
the issuance of bonds for the purpose of providing funds 

to pay by way of assistance to the United Stated, or its 
qualified authority, in consideration of and in ordqr to in¬ 
duce the location and establishment within such! citv of 
such Park or Plaza, the sum fixed by the ordinance provid¬ 
ing for the holding of such election; which slim shall 
53 not exceed one fourth (1/4) of the total amount to be 
expended by the United States, or its authority, for 
the acquisition and establishment of such Park qr Plaza 
(including site and improvements), and shall not exceed 
the sum of Eight Million ($8,000,000) Dollars; nor shall 
such sum, when added to the other indebtedness! of the 
City, exceed its capacity to become indebted under the Con¬ 
stitution of this State. j 

“Section 3. Assent of two-thirds of voters required.— 
In the event that at such election two-thirds (2/3) or more 
of the voters of such City voting on such proposition, shall 
vote in favor thereof, then such City, shall issue qnd dis¬ 
pose of its bonds thus authorized, and pay to thej United 
States or its qualified authority, out of the proceeds of such 
bonds, the amount of the payment and consideration so 
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voted. All bonds issued under the provisions of this Act 
shall be subject to all limitations, terms and provisions of 
law now or hereafter applicable to the issuance and sale of 
general obligation bonds of such cities. 

“Section 4. United States granted authority to establish 
parks in state.—The consent of the State of Missouri is 
hereby fully given to the acquisition by the United States, 
or any qualified authority thereof, by purchase, grant or 
condemnation, of any lands or improvements thereon, in 
any of the pities to which this Act is applicable, for the 
purpose of establishing, improving in any manner, and 
maintaining any National Park or Plaza of the character 
described. 

“Section 5. Emergency.—Inasmuch as immediate action 
is necessary to obtain the establishment of anv such Parks 
or Plazas by the action of the United States, and the prompt 
undertaking of such work would tend greatly to relieve the 
burden of unemployment relief to this State and its cities, 
and would furnish gainful employment to many of their 
distressed and idle workmen, an emergency is declared to 
exist within the meaning of the Constitution, and this 
54 Act shall take effect and go into force immediately 
from and after its passage. 

Approved April 10, 1935.” (Laws of Missouri, 1935, p. 
193.) 

It is charged that this act is invalid because it provides 
for the levy and collection of taxes by a city for purposes 
not public oil corporate in character in violation of Sections 
1 and 3, Article X of the Missouri Constitution. Those con¬ 
stitutional provisions are: 

“Sec. 1. Taxing power, how exercised.—The taxing 
power may be exercised by the General Assembly for State 
purposes, and by counties and other municipal corpora¬ 
tions, under authority granted to them by the General As- 
sembly for county and other corporate purposes. ” 

“Sec. 3. Taxes for public purposes only—must be uni¬ 
form.—Taxes may be levied and collected for public pur¬ 
poses only. iThev shall be uniform upon the same class of 
subjects within the territorial limits of the authority levy¬ 
ing the tax, and all taxes shall be levied and collected by 
2 *eneral laws.” 
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A number of cases are cited from this and other jurisdic¬ 
tions asserting the general rule that taxes levied by a mu¬ 
nicipality must be for both public and municipal j purposes. 
The rule is clearly and concisely stated in Cooley! on Taxa¬ 
tion, 4th Ed. Vol. I, Sec. 178, page 388, 389 as follows: 

“The ‘public’ that is concerned in a legal sense in any 
matter of government is the public the particular govern¬ 
ment has been provided for; and the ‘public purpose’ for 
which that government mav tax is one which cohcerns its 
own people, and not some other people having a govern¬ 
ment of its own, for whose wants taxes are laid. * * * The 
purpose must in every instance pertain to the sovereignty 
with which the tax originates; * * * This is the general 
rule; some apparent exceptions there unquestionably are, 
where the nation and the state have common interests and 
a common duty, such as may require the action of 
55 both, and would justify the levy of a tax by either 
or both to accomplish the one object.” 

But the determination of the general rule does pot settle 
the question before us. As Judge Ragland said iln Dvsart 
v. City of St. Louis, 321 No. 514, l.c. 521, 11 S.jw/(2d) 
1045; | 

“But, though the principle that taxes may be levied for 

public purposes only is one of universal acceptance, its 

application is often difficult. "What constitutes a public use 

is not easv to define.” 

* 

Whether the contribution of the city’s funds to tlije United 
States or its legally constituted authority for thei purpose 
of assisting in the acquisition and construction of a Na¬ 
tional Park or Plaza located within the city is a public and 
corporate one can only be determined by an analysis of the 
objects and result of the contribution. From thej petition 
it is clear that the proposed park will be open to tpe use of 
the inhabitants of the city as fully and completely as are 
existing city parks. It is also evident that it is designed to 
be both educational and recreational and, no less important, 
will be conveniently accessible to those inhabitants of the 

* i 

city living in the densely populated sections. Therp can be 
no doubt that the levy of taxes for the acquisition and con¬ 
struction of a park for the use of the inhabitants of a city 
has long been held to be for both a public purpose and a 
proper corporate purpose. Of what moment is the fact 
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that in this instance the major part of the funds for acquir¬ 
ing and constructing the improvement is to be furnished 
by the National Government which will, figuratively speak¬ 
ing, constitute the receptacle within which the public’s title 
will rest? We think none. The proposed park is to be a 
public park available to the use of everyone. A contribu¬ 
tion to its acquisition and establishment will be for a pub¬ 
lic purpose. The fact that people residing beyond the cor¬ 
porate limits of the city may receive occasional benefit or 
enjoyment from the use of the park does not deprive that 
purpose of its corporate character. 

It is argued that the benefits flowing from the own- 
50 ership of the property will inure to the “private” 
use of the United States and that since Congress has 
the power of disposition of property owned by the United 
States it may acquire the title to this site by condemnation 
and then transfer the title or the right of enjoyment thereof 
to private interests for private purposes. We are not 
familiar with any kind of use to which a park might be 
put which would answer the description of a “private” use 
of the United States. Learned counsel for appellant point 
to none. Neither is the argument that the United States 
may take the property for a public use and devote it (in¬ 
cluding respondent’s interest therein) to the use of private 
interests persuasive. It is true that Congress has the power 
of control and disposition, in a general sense, of property 
belonging to the United States, but the Federal Govern¬ 
ment has no authority to acquire private property for the 
use of private interests. (12 C. J. Sec. 1042, p. 1252 and 
cases there cited.) We will not assume that the Federal 
Government will do that which under the Federal Consti¬ 
tution it is not permitted to do. 

Appellant contends that because of the fact a Constitu¬ 
tional Amendment (Sec. 12, Art. X) was considered neces¬ 
sary and adopted as a prerequisite to the payment of funds 
of the city of St. Louis to a corporation organized for the 
celebration of the Louisiana Purchase Centennial to be 
used by that corporation for that celebration, a precedent 
was established for the necessity of a constitutional amend¬ 
ment in this case. The distinction lies in the fact that the 
contribution for the Louisiana Purchase Centennial was 
made to a private corporation to be administered by that 
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private corporation without the trust attached to the dona¬ 
tion requiring its use for strictly public and corporate pur¬ 
poses. 

But appellant says in effect that if the distinction be con¬ 
ceded the Enabling Act is invalid because it authorizes the 
making of gifts to, or the loaning of the ci*edit of a 

57 municipality to the United States—a corporation in 
violation of Sections 46 and 47 of Article IV and 

Section 6 of Article IX of the Missouri Constitution. 

We do not agree to the premise that the United States is 
a corporation in the sense that term is used in the! constitu¬ 
tional provisions referred to. The cases cited by Appellant 
on the proposition that the United States is a corporation 
are not decisive of that question. To illustrate: The case 
of Respublica v. Sweers, 1 Dallas (Pa.) 45 was a prosecu¬ 
tion for forgery. The indictment alleged the United States 
had been defrauded. The form of the indictment \vas chal- 

l 

lenged on the ground that 4 ‘the United States were not a 
body corporate known in law.” The court held: “From 
the moment of their association, the United States neces- 

* i 

sarily became a body corporate; for, there was no isuperior 
from whom that character could otherwise be derived.” 
(1. c. 48.). The Case of United States v. Perkins, 1[63 U. S. 
625 also cited by appellant involved the question of j whether 
the United States was such a corporation as was! exempt 
from taxation under a New York statute exempting cor¬ 
porations. The court held the statute applied only to cor¬ 
porations created under the laws of New York gnd sub¬ 
servient thereto. 

The authorities cited by appellant and others which we 
have examined indicate that the underlying reason for the 
infrequent characterization of the United States as a cor¬ 
poration resulted from an effort to demonstrate itp power 
to discharge the functions of a sovereignty. The! United 
States has been referred to as a corporation only in in¬ 
stances where the exercise of the sovereign power involved 
functions peculiar to corporations, as that term is used in 
its ordinary sense. (U. S. v. Tingey, 5 Pejers 66; 

58 In re Merriam’s Estate, 36 N. E. 505 (N. Y.); Dixon 
v. U. S. 1 Brock. 177; Abelman v. Booth, 62 U. S. 

169; U. S. v. Fox, 94 U. S. 192; U. S. v. Maurice (No. 15747) 
26 Fed. Cas. 1216; Deady v. Village of Lyons, 57 N. Y. S. 
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448.). In the Tingey case, supra, appears this language: 

“It is competent to (for) the government of the United 
States to become a party to a voluntary bond executed by 
one of its officers, without anv authoritv given bv a legis- 
lative act. It is essentiallv incident to sovereigntv, without 
any express grant, that such a power shall exist. Accord¬ 
ing to the cases which have been referred to, such a power 
belongs to a corporation; to a subordinate agent of the 
governmentand, a fortiori, it belongs to the government 
itself.” (5 Peters, 151, l. c. 122.) 

And in United States v. Fox, supra: 

“The term ‘person’ as here used applies to natural per¬ 
sons, and also to artificial persons—bodies politic, deriv¬ 
ing their existence and powers from legislation—but can¬ 
not be so extended as to include within its meaning the Fed¬ 
eral Government. It would require an express definition to 
that effect, to give it a sense thus extended.” (94 U. S. 192, 
1. a 193) 

If the United States is not a corporation in the sense that 
term is used in Sections 46 and 47 of Article IV and Sec¬ 
tion 6, Article IX, where is the constitutional inhibition 
which makes the Enabling Act invalid? Certainlv the 
United States does not answer the description of an “indi¬ 
vidual” an “association” or an “association of individu¬ 
als.” The question therefore resolves itself into this,—the 
power exercised by the legislature in enacting the Enabling 
Act was concededly not delegated to the United States by 
the Federal Constitution. Hence that power was by Amend¬ 
ment Ten to the Federal Constitution “reserved to the 
States respectively or to the people.” The State 
59 Constitution neither forbidding nor expressly grant¬ 
ing the authority to the legislature, is the act of that 
body valid? It has long been held that our State Constitu¬ 
tion is not a grant of, but a limitation on, legislative powers. 
In Ex Parte Roberts, 166 Mo. 207,1. c. 212, 213, Judge Sher¬ 
wood quotes the rule as stated in Cooley on Constitutional 
Limitations as follows: 

“ ‘The legislative department (of a State) is not made a 
special agency for the exercise of specifically defined legis¬ 
lative powers, but is intrusted with the general authority 
to make laws at discretion.’ ” (Cooley, Const. Lim. 6 Ed.), 
p. 104.) 






AUGUST BALTER ET AL. VS. HAROLD L. ICKES ET AL. 


“ 4 The rule of law upon this subject appears to be, that 
except where the Constitution has imposed limits upon the 
legislative power, it must be considered as practically abso¬ 
lute, whether it operate according to natural justice or not 
in any particular case. The courts are not the guardians of 
the rights of the people of the State, except as thosb rights 
are secured by some constitutional provision which comes 
within the judicial cognizance. The protection against un¬ 
wise or oppressive legislation, within constitutional bounds, 
is by an appeal to the justice and patriotism of thb repre¬ 
sentatives of the people. If this fail, the people iin their 
sovereign capacity can correct the evil; but courts <*an not 
assume their rights. The judiciary can only arrbst the 
execution of a statute when it conflicts with the Constitu¬ 
tion. It cannot run a race of opinions upon points of right, 
reason, and expediency with the lawmaking power] Any 
legislative act which does not encroach upon the powers 
apportioned to the other departments of the government, 
being prima facie valid, must be enforced, unless Restric¬ 
tions upon the legislative authority can be pointed out in 
the Constitution, and the case shown to come within them. 
(Ib. P. P. 200, 201.)’” ! 

Many other cases are of similar import. (State ex 
60 rel. McDonald v. Lollis, 326 Mo. 644, 33 S. W. (2d) 
98; McGrew v. Missouri Pacific Ry. Co. 230 Mb. 496, 
132 S. W. 1076; Harris v. William R. Compton Bond & 
Mortgage Co., 244 Mo. 664, 149 S. W. 603; State v. St. 
Louis, I. M. & S. Ry. Co., 253 Mo. 642, 162 S. W. 144; State 
ex rel. Moberly Special Road District v. Burton, 2^6 Mo. 
711, 182 S. W. 746; State ex rel. Columbia Special Road 
District v. Johnson, (Mo.) 182 S. W. 750; Williams v. 
United States Express Company, (Mo.) 184 S. W. i 1146; 
State ex rel. Rhodes v. Public Service Commission of Mis¬ 
souri, 270 Mo. 547, 194 S. W. 287; Ludlow-Saylor WiRe Co. 
v. Wollbrink, 275 Mo. 339, 205 S. W. 196.) It followp that 
the constitution not prohibiting, the legislature had the au- 
thoritv to enact this statute. 

It is contended that the Enabling Act is void for unrea- 
sonablness because: (1) It does not require that the United 
States shall expend the money received from the city within 
any specified time; (2) no control is reserved to th0 city 
over the expenditure of the funds and objectionable i uses, 







62 AUGUST BALTER ET AL. VS. HAROLD L. ICKES ET AL. 

if created, will be remediless by the city; (3) it applies only 
to cities now or hereafter having 400,000 or more inhabit¬ 
ants which is an arbitrary provision having no reasonable 
relation to the object to be accomplished; (4) the amount 
of the authorized contribution being a possible maximum 
of $20 per capita, is excessive; (5) it makes the bonds sub¬ 
ject to the terms and provisions of law “hereafter’’ appli¬ 
cable to issuance and sale of general obligation bonds, thus 
rendering the bonds indeterminate and uncertain, injuri¬ 
ously affecting their disposal price. 

The first and second propositions are closely related to 
other points to be dealt with hereafter and will be de¬ 
termined at that time. 

The third proposition is determined adversely to appel¬ 
lant’s contention by the case he cites (State ex inf. Attor¬ 
ney General v. Armstrong, 315 Mo. 298, 1. c. 312, 286 S. W. 
705). Also see State ex rel. Webster Groves Sanitary 
Sewer District v. Smith, decided by this court en banc Oc¬ 
tober 7, 1935 and not yet reported and cases there 
61 cited. 

Appellant cites no authority in support of the 
fourth. We know of no authority which holds that the 
amount of a bond issue of this kind shall be determined 
solely by the possible amount of tax which might be paid 
per capita. 

The fifth is answered by Section 7220 R. S. Mo. 1929 
which provides that municipal bonds may not be sold for 
less than par. That section is applicable to the city of St. 
Louis (Halbruegger v. St. Louis, 302 Mo. 573, 1. c. 591, 262 
S. W. 379). 

It is insisted that the Enabling Act is invalid because it 
delegates non-delegable powers of the general assembly 
and the city in violation of Section I of Article IV and Ar¬ 
ticle X of the Constitution. 

By the Enabling Act the legislature authorized cities 
which now or hereafter might have 400,000 or more inhab¬ 
itants to make contribution to the United States or its con¬ 
stituted authority “in consideration of and in order to in¬ 
duce the location and establishment of such improved Park 
or Plaza in such city” by the United States. The act fixed 
the conditions which should be complied with in order to 
validate a contribution made under the act. This was not 
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an improper delegation of legislative authority. Ope of the 
earliest decisions of this court on the subject was in the 
case of City of St. Louis et al v. Alexander, 23 Mo. 483 
where the validity of an act of the legislature authorizing 
the city of St. Louis to subscribe to the stock of a jrailroad 
(before such subscriptions were prohibited by constitu¬ 
tional amendment) was under consideration. In its Per 
Curiam opinion the court said: 

“The Act * * * must be observed and obeyed in order 
to give vitality and legal effect to the act to be afterwards 
performed. It is not a delegation of legislative ppwer to 
the city authorities to do certain things before the act is 
to be a law, and, if not done, no law. The act is a complete 
expression of legislative will. It is a law ih itself, 
62 and is as much a law, notwithstanding the mayor and 
city council should refuse to do any act under it, as 
if they were to comply fully with its mandates. No act on 
the part of the city is required to make it a law. The legis¬ 
lature must exercise the power to make laws. Thei power 
remains with that body alone. It can not be delegated; yet 
no one will deny to the legislature the power to pass laws 
with conditions on many subjects.” 

In the case of State ex rel. North Missouri Central Kail- 
road Co. v. Linn County Court, 44 Mo. 1. c. 511, wei find a 
later expression of this court in the following language: 

“The law is now well settled in the United States that the 
Legislature, having control of the subordinate municipal 
organizations, and the power to enlarge or abridge their 
powers at pleasure, may make them the instruments in 
carrying out works of public improvement, and mpy au¬ 
thorize them to make the subscription and to levy taxes and 
issue the bonds to meet the assessments thereon. Such is 
now the universal current of decisions, and the question 
has not been opened to dispute in this State since the case 
of the City and County of St. Louis v. Alexander, 23 Mo. 
483.” 

Will there be an improper delegation of the authority 
rightfully conferred upon the city by the city’s act |of de¬ 
livering the proceeds from the sale of its bonds to the 
United States without retaining the superintending control 
over the actual expenditure of the funds? Again, we think 
not. The legislature by the Enabling Act authorizes |a city 
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to contribute its funds to the United States under certain 
conditions and circumstances. It does not require that the 
city assume the responsibility for the acquisition or con¬ 
struction of the object of the contribution. Therein lies 
the distinction between this case and the cases cited 
63 by appellant. The cases cited involved situations 
where the citv had been given authoritv bv statute 
to make certain improvements and had delegated that re¬ 
sponsibility to others. If in this case the city was propos¬ 
ing to leave to others the responsibility of delivering the 
funds to the United States or of determining whether the 
proposal involved the purpose and object required by the 
statute, these cases would apply, since the legislature has 
placed that responsibility on the city and there it must stay. 

Appellant insists that even if the Enabling Act is valid 
the emergency clause was not and consequently all proced- 
ings prior to August 27, 1935 (the date the Enabling Act 
would be effective without a valid emergency clause) were 
invalid. We do not think it necessary to determine the 
validity of the emergency clause. The bond election was 
not held until September 10, 1935, after the Enabling Act 
was effective without any emergency clause. Therefore, no 
substantive right of any one was invaded by the perform¬ 
ance of the pre-election preliminaries prior to August 27. 

The appellant contends that the requirements of the En¬ 
abling Act were not met because, first—Section 1 of the 
Enabling Act requires, as a prerequisite to the calling of 
an election, that “ the United States, or any qualified au¬ 
thority thereof, shall propose to establish and improve 
* * * a National Park or Plaza, intended and designed to 
commemorate any great event or movement in our National 
History, to be accessible to the public under Federal regula¬ 
tion, and to cover an area within such City of not less than 
One Million square feet,” and that no such proposal had 
been made to the city of St. Louis prior to the enactment of 
the city ordinance (No. 40,592) calling the election. The 
petition alleges and the demurrer admits that on June 15, 
1934 the President signed a Joint Resolution previously 
passed by the Senate and House of Representatives author¬ 
izing the creation of a Federal Memorial Commission to be 
known as the ‘ 4 United States Territorial Expansion 
Memorial Commission” (designated the “National Com- 
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64 mission”) to consider and formulate plans for the 
construction of a permanent memorial to the men 

who made possible the territorial expansion of the United 
States, particularly President Thomas Jefferson afid his 
aids Livingston and Monroe and the explorers Lew^is and 
Clark. Said memorial to be located “on the Westerh bank 
of the Mississippi River at or near the site of Old St. 
Louis.” The resolution provided the method of appoint¬ 
ment of the members of the Commission. The members 
were appointed and met December 19, 1934 at St. Louis, 
selected a Chairman, Vice-chairman and Executive Com¬ 
mittee, “received the presentation of various facts before 
it,” empowered the Executive Committee to act fpr the 
Commission at interim meetings, and met again at Wash¬ 
ington February 1, 1935. The Executive Committee met 
April 13, 1935 and received, examined and approved a re¬ 
port made by the Jefferson National-Expansion Memorial 
Association covering the following subjects: The 'Joint 
Resolution of Congress; historical importance of the proj¬ 
ect ; the plan and scope of project; the man hours involved; 
the time schedule; a plan for national architectural compe¬ 
tition; a statistical zoning survey; a portfolio of imaps 
showing buildings in the area of the contemplated me¬ 
morial; parking and parking problems and municipal and 
state cooperation. This report w’as distributed to members 
of the United States Commission which met May 1, jl935, 
adopted and approved the report, forwarded it to the Pub¬ 
lic Works Administration with a request that conde|mna- 
tion proceedings be instituted to obtain title to the site. 
On June 15, 1935 the Commision filed with the Public 
Works Administration an application addressed to the 
United States of America for a grant of funds to aid in 
financing the construction of a National Park or Pla?a in 
the city of St. Louis, consisting, among other things, of a 
park, recreational facilities, museums, lecture halls!, and 
other educational features, a harbor for pleasure craft 
and parking facilities for automobiles. In this application 
it w^as stated that “The City of St. Louis proposes to con¬ 
tribute a sum representing approximately the esti- 

65 mated cost of the site. The city is now taking the 
necessary steps for the authorization, issuance land 

sale of $7,500,000 of its bonds to furnish these funds. P 
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From the foregoing it sufficiently appears that the United 
States Territorial Expansion Memorial Commission is a 
duly qualified authority of the United States and that the 
United States through that Commission has made a “pro¬ 
posal” such as is required by the Enabling Act. 

The petition further alleges that the Enabling Act was 
not complied with because Section 2 of that Act provides 
that the amount of the proposed contribution shall be fixed 
by the ordinance providing for the holding of the election 
“ * * * which sum shall not exceed one-fourth of the total 
amount to be expended by the United States, or its au¬ 
thority for the acquisition and establishment of such Park 
or Plaza (including site and improvements) and shall not 
exceed the sum of eight million dollars, * * * ” and that 
no definite allotment of funds having been made to this 
project by the United States, it was imposible to fix a sum 
in the ordinance which would not exceed one-fourth of the 
amount to be expended. The ordinance, which is set out 
in full in the petition, fixes the total cost of the improve¬ 
ment at “approximately $30,000,000.” The use of the word 
“approximately” indicates that the figure of $30,000,000 
is what of necessity it must have been,—an estimate. The 
petition does not allege that the estimate was an inaccurate 
or improper one. The situation presented therefore is: 
The qualified authority of the United States has made the 
proposal required by the Enabling Act, the petition of the 
taxpayers, necessary to an election has been filed, and the 
Board of Aldermen, confronted with the duty of determin¬ 
ing what sum will not exceed one-fourth of the total amount 
to be expended has made an honest and accurate estimate 
and used the amount of that estmate in determining the 
amount of the proposed indebtedness to be submitted. Since 
it would be impossible to determine the cost of the 
66 project prior to its completion in any way other than 
by an estimate, certainly the legislature intended 

that such a course should be followed. If it was necessarv 

* 

that the actual cost of all public improvements should be 
determined and fixed in advance of construction or a con¬ 
tract therefor, instead of the limit of the cost, no public im¬ 
provements would be made. 

The petition alleges that there is no agency of the United 
States which has authority to authorize the expenditure of 
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any funds of the United States for the acquisition, estab¬ 
lishment and improvement of the contemplated Park or 
Plaza. It is argued that such being the case the Board ff* 
Aldermen could not have found that any amount was to oe 
expended and hence could not have found that a total of 
$30,000,000 was to be expended. 

The United States Commission has made application to 
the Federal Emergency Administration of Public Works 
(called the Public Works Administration) for a grant to 
assist in building the Memorial Park. It appears |:hat it is 
from that source that the Federal funds are expected to 
come. Does the Public Works Administration have au¬ 
thority to make the grant? It was created in 1933 by the 
National Industrial Recovery Act (40 U. S. C. A. Sec. 401- 
414), the material parts of which are as follows: 

Sec. 401. 44 (a) To effectuate the purposes of this chapter, 
the President is hereby authorized to create a Federal 
Emergency Administration of Public Works, all thq powers 
of which shall be exercised by a Federal Emergency Ad¬ 
ministrator of Public Works (hereafter referred t6 as the 
4 Administrator’), and to establish such agencies * * * as 
he may find necessary * * * .” j 

Sec. 402. 4 4 The Administrator, under the directioh of the 
President, shall prepare a comprehensive program of pub¬ 
lic works, which shall include among other things the fol¬ 
lowing: (a) Construction, repair, and improvement of 
public highways and park ways, public buildings, 
67 and any publicly owned instrumentalities an4 facili¬ 
ties; * * * (c) any projects of the character here¬ 
tofore constructed or carried on either directly by public 
authority or with public aid to serve the interests of the 
general public; * * * I 

Sec. 403. 4 4 With a view to increasing employment Quickly 
(while reasonably securing any loans made by the United 
States) the President is authorized and empowered, 
through the Administrator or through such other agencies 
as he may designate or create, (1) to construct, finance, or 
aid in the construction or financing of any publicfworks 
project included in the program prepared pursuant to sec¬ 
tion 402; * * * . | 

44 (c) In the acquisition of any land or site for the pur¬ 
poses of Federal public buildings and in the construction 


i 

i 
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of such buildings provided for in this chapter, the pro¬ 
vision contained in sections 305 and 306 of the Emergency 
Relief and Construction Act of 1932, as amended, shall 
apply.” 

Sec. 409. 4 4 The President is authorized to prescribe such 
rules and regulations as may be necessary to carry out the 
purposes of this chapter, and any violation of any such rule 
or regulation shall be punishable by fine of not to exceed 
$500 or imprisonment not to exceed six months, or both.” 

Bv the terms of the National Industrial Recoverv Act the 

v * 

agencies created thereunder ceased to exist two years after 
June 16, 1933 (par. d, Sec. 401) but by Section 12 of the 
Federal Emergency Relief Appropriation Act of 1935 (15 
U. S. C. A. 72S, August 1935, Cumulative pamphlet, page 
230) the former act was continued in effect until June 30, 
1937 and all sums appropriated to carry out the purposes 
of the Act of 1933 were made available until June 30, 1937. 
The pertinent provisions of the Federal Emergency Relief 
Appropriations Act of 1935 follow: 

“That in order to provide relief, work relief and to in¬ 
crease employment by providing for useful projects, there 
is hereby appropriated, out of any money in the Treasury 
not otherwise appropriated, to be used in the discretion and 
under the direction of the President, to be imme- 
68 diately available and to remain available until June 
30, 1937, the sum of $4,000,000,000, * * * available for 
the following classes of projects, * * * namely; * * * loans 
or grants, or both, for projects of States, Territories, Pos¬ 
sessions, including subdivisions and agencies thereof, muni¬ 
cipalities, * * * where, in the determination of the Presi¬ 
dent, not less than twenty-five per centum of the loan or 
the grant, or the aggregate thereof, is to be expended for 
sork under each particular project, $900,000,000; (h) * * * 
and miscellaneous projects, $350,000,000; * * * . Provided 
further, That * * * public building's projects undertaken 
pursuant to the provisions of this joint resolution shall be 
carried out under the direction of the respective permanent 
Government departments or agencies now having jurisdic¬ 
tion of similar projects. * * * ” 

44 Sec. 6.—The President is authorized to prescribe such 
rules and regulations as may be necessary to carry out this 
joint resolution, and any willful violation of any such rule 
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or regulation shall be punishable by fine of not to exceed 

$ 1 , 000 .” ! 

The above quoted Acts of Congress provide the funds and 
authorize a grant of those funds for the purpose involved 
herein. 

The question is raised as to when and under what condi¬ 
tions can the bonds be sold and the proceeds delivered to 
the United States authorities. The appellant, adhering to 
the position he took with reference to the validity of the 
ordinance calling the election, insists that the entire pro¬ 
ceedings of the Board of Aldermen are void for Jack of a 

previous definite allotment bv the Federal authorities. The 
1 » . * 

Board of Estimate and Apportionment of the Respondent 
City, although approving the ordinance directing the issu¬ 
ance and sale of the bonds, attached a memoranda! to their 
formal approval in the nature of a warning to the Board 
of Aldermen indicating that, in their opinion, uhder the 
terms of the Enabling Act and the ordinance calling the 
election all of the bonds could not be sold until an aflotment 
had been made for three-fourths of the total estimated cost 
of $30,000,000. The respondent asserts it how has 
69 the right to issue the bonds but should not yield pos¬ 
session of the proceeds of the sale thereof until there 
has been a commitment by the Federal Governmeht to ex¬ 
pend three times the amount delivered to it by the city. 
The legislature determined the answer to that question by 
the terms of the Enabling Act, whether wisely or unwisely 
is not for us to say. (Ex Parte Roberts ante). Stripped 
of everything not directly relating to this question, Section 
2 of that Act reads: j 

“ * * * there shall be submitted * * * the question 
whether or not such city shall * * * pay * * * to the 
United States * * * in consideration of and in oKler to 
induce the location and establishment within such jcity of 
such Park or Plaza, the sum fixed by the ordinance * * * ; 
which sum shall not exceed one-fourth of the total amount 
to be expended by the United Stales * * * .” | 

The parties evidently assume that the words “which 
sum” refer to the amount to be paid. We think they refer 
to the amount fixed by the ordinance. When the words 
which fix the contingencies upon which the payment shall 
be made are eliminated, Section 2 is “boiled down” tio this: 
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***** tj iere shall be submitted * * * the question 
whether or not such city shall * * * pay * * * to the 
United States * * * the sum fixed by the ordinance * * * ; 
which sum shall not exceed one-fourth of the amount to be 
expended. * * * 

The only sum which has been mentioned in the Act prior 
to the use of the reference word “which,” is the sum to be 
fixed in the ordinance, hence the reference word can refer 
to no other. Having heretofore ascertained that the sum 
fixed in the ordinance was properly determined we have 
only to decide when that sum shall' be paid. It is evident 
from the language of the Statute that the sum to be paid 
is in the nature of a consideration for the purpose of in¬ 
ducing the accomplishment of a definite object. Un- 
70 less a contrary intention is apparent a consideration 
is ordinarily to be paid upon the accomplishment of 
the purpose or object for which the consideration moves. 
There is nothing in this Statute to indicate that the legis¬ 
lature had a contrary intention. The purpose is plainly 
stated bv the Statute as being “to induce the location and 
establishment within such city of such Park or Plaza.” 
The word “establishment,” as used here, has the same 
meaning as “location.” Its use merely adds a sense of 
definiteness or permanency. It follows that when the 
“Park” or “Plaza” is definitely located within the city of 
St. Louis by the United States Territorial Expansion Me¬ 
morial Commission and the general plans for its construc¬ 
tion are approved by the executive order of the President 
of the United States as a basis for the allotment of the 
funds necessary for its construction, substantially in ac¬ 
cord with the proposal of the United States Commission, 
the bonds may all be sold and the proceeds derived from 
such sale delivered to the agency of the United States Gov¬ 
ernment which is now or may be hereafter directed and 
empowered to acquire and construct the “Park” or 
“Plaza” so located and approved. 

It has been suggested that the city has the power under 
its charter, irrespective of the Enabling Act to vote the 
bonds and make this contribution. There is no necessity 
to determine that question since in our judgment the en¬ 
tire proceedings, which were set out in the petition, clearly 
show they were based upon the Enabling Act. 
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Several technical questions relating to the regularity of 
the proceedings of the Board of Aldermen were raised by 
appellant. These we have examined carefully and find to 
be without merit. The judgment of the Circuit Court should 
be affirmed. It is so ordered. All concur. 

J. C. COLLET 

Judge . 

71 Exhibit D. 

! 

Executive Order No. 7253 

i 

Allocation of Funds to the Secretary of the Interior for the 
Acquisition and Development of a Historical Site to be 
Known as the Jefferson National Expansion Memorial. 

Whereas, the act of August 21, 1935, Public No. 2^2, 74th 
Congress, declares it to be a national policy to preserve for 
public use historic sites, buildings, and objects of national 
significance for the inspiration and benefit of the people of 
the United States; and 

Whereas, the Secretary of the Interior through the Na¬ 
tional Park Service has determined that certain lancfs situ¬ 
ate on the west bank of the Mississippi River at and near 
the site of Old St. Louis, Missouri, possess exceptional value 
as commemorating or illustrating the history of the United 
States and are a historic site within the meaning of the said 
act, since thereon were situate: the Spanish Colonial office 
where, during the administration of Thomas Jefferson; third 
President of the United States, all the first territory com¬ 
prised in the Upper Louisiana Purchase was transferred to 
the United States; the Government House at which, on 
March 9, 1804, Charles Dehault Delassus, the Spanish com¬ 
mandant in St. Louis, transferred possession of Upper 
Louisiana to Captain Amos Stoddard of the United States 
Army, who had been delegated by France as its represen¬ 
tative, and at which, on the morning of March 10, j 1804, 
Captain Stoddard, as the agent of the United States; took 
formal possession of the Louisiana Purchase and raised 
the American flag, by reason of which transactions the 
Spanish, French, and American flags waved sycces- 

72 sively over the site within a period of twenty-four 
hours; the old French Cathedral of St. Louis, burli¬ 
est home of religion on the western bank of the Mississippi; 
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the place where Laclede and Chouteau established the first 
civil government west of the Mississippi; the place where 
Lafayette was received by a grateful people; the places 
where the Santa Fe, the Oregon, and other trails origi¬ 
nated; the place where Lewis and Clark prepared for their 
trip of discovery and exploration; and the Court House in 
which ihe Dred Scott case was tried; and 

Whereas, the City of St. Louis has agreed to contribute 
for the project of acquiring and developing the said site the 
sum of $2,250,000, which is one-fourth of the entire amount 
to be expended for such purposes, and 
Whereas, I find that the said project will be a useful pro¬ 
ject, and will provide relief, work relief, and increased em¬ 
ployment : 

Now, Therefore, by virtue of and pursuant to the author¬ 
ity vested in me by the Emergency Relief Appropriation 
Act of 1935, approved April 3, 1935 (Pub Res No 11, 74th 
Congress), I herebv allocate to the Secretarv of the Inte- 
rior from the funds made available by the said Act the sum 
of $6,750,000, which with the sum of $2,250,000 to be con¬ 
tributed bv the Citv of St. Louis and accepted bv the Secre- 

tarv of the Interior under authoritv of the said act of Au- 
* * 

gust 21, 1935, will make available for the said project the 
total sum of $9,000,000; and the Secretary of the Interior, 
through th^ National Park Service, is hereby authorized 
and directed to expend the said sum of $9,000,000 in acquir¬ 
ing the said property and in developing and preserving it 
for the purposes of the said act of August 21, 1935, if 
and when the City of St. Louis shall make the said 

73 sum of $2,250,000 available to the Secretary of the 
Interior for such purposes. 

FRANKLIN D. ROOSEVELT 

The White House, 

December 21st, 1935. 

74 Exhibit E 

“Ordinance Ordering Delivery of $2,250,000 to Secretary of 

Interior 

An Ordinance authorizing and directing the Mayor and 
Comptroller to pay to the United States of America the sum 
of Two Million, Two Hundred and Fifty Thousand Dollars 
($2,250,000) as one-fourth (1/4) of the amount to be ex- 
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pended at this time by the United States of America, 
through the Secretary of the Interior, through thejNational 
Park Service, in acquiring, developing and preserving a 
site within the limits of the City of St. Louis for a National 
Park or Plaza, to be known as the Jefferson National Ex¬ 
pansion Memorial, making an appropriation therefor, and 
containing an emergency clause. 

Whereas, by an Act of the Fifty-eighth General Assembly 
of Missouri, approved April 10, 1936, (Laws of Missouri 
1935, page 193) The City of St. Louis is authorized; to incur 
an indebtedness, and evidence the same by the issuance of 
bonds, for the purpose of providing funds to payj by way 
of assistance to the United States, one-fourth (1/4) of the 
total amount to be expended by the United States for the 
acquisition and establishment of a National Park or Plaza, 
intended and designed to commemorate any great event or 
movement in our National History, to be accessible to the 
public, under Federal regulation; and j 

Whereas, pursuant to the authority of said Act, the City 
was authorized by said Ordinance No. 40651 to issue land sell 
its Jefferson National Expansion Memorial Bonds in an 
amount not to exceed the sum of Seven Million, Fiyc Hun¬ 
dred Thousand Dollars ($7,500,000), said bonds having 
theretofore, on September 10, 1935, been authorized by a 
vote of more than two-thirds of the voters of the Citiv of St. 
Louis, voting at an election at which the proposition of in¬ 
curring said indebtedness was submitted; and 
Whereas, the United States of America, bv virtue of an 
Executive Order signed by the President of the I United 
States on December 21, 1935, has authorized and ejected 
the Secretary of the Interior, through the National Park 
Service, to acquire, develop and preserve a site witjhin the 
limits of the Citv of St. Louis for a National Park or Plaza, 
to be known as the Jefferson National Expansion Memorial; 
and I 

Whereas, the United States of America, by virtue jof said 
Executive Order, has authorized and directed the expendi¬ 
ture, at this time, for said purpose, of Nine Million Dollars 
($9,000,000.00), of which sum so to be expended by the Sec¬ 
retary of the Interior, through the National Park Service, 
the one-fourth (1/4) share of the City of St. Louis aipounts 
to Two Million, Two Hundred and Fifty-Thousand Dollars 
($2,250,000.00); and 
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Whereas, the said Executive Order of the President of 
the United States directs that the City’s one-fourth (1/4) 
of the amount to be expended shall be paid to the Secretary 
of the Interior of the United States, and authorized said 
Secretary of the Interior to accept the same; 

Be it Ordained by the City of St. Louis, as follows: 

Section One. The Mayor and the Comptroller of 

75 the City of St. Louis are hereby authorized and di- 
rected to pay to the Secretary of the Interior of the 

L'liited States of America the sum of Two Million, Two 
Hundred and Fifty Thousand Dollars ($2,250,000), repre¬ 
senting the one-fourth (1/4) share of the City of St. Louis 
of the total amount of Nine Million Dollars ($9,000,000.00) 
to be expended by the United States of America, through 
the Secretary of the Interior, through the National Park 
Service, in acquiring, developing and preserving a site with¬ 
in the limits of the City of St. Louis for a National Park or 
Plaza, to be known as the Jefferson National Expansion 
Memorial. 

Section Two. To make the payment authorized by the 
preceding section, there is hereby appropriated, the sum of 
Two Million, Two Hundred and Fifty Thousand Dollars 
($2,250,000), out of the proceeds derived, or to be derived, 
from the sale of bonds of the City of St. Louis authorized 
by Ordinance No. 40651. 

Section Three. This being an ordinance providing for 
public work or improvement, an emergency is hereby de¬ 
clared to exist, within the meaning of Section 20 of Article 
IV of the Charter of the City of St. Louis, and this ordi¬ 
nance shall be in force and effect immediately upon its pas¬ 
sage and approval by the Mayor. 

Approved: February 1, 1936.” 

76 Rule to Show Cause 

Filed June 8 1936 

** ******** 

Upon consideration of the verified bill of complaint filed 
herein the 8th day of June, 1936, it is by the Court on this 
8th day of June, 1936, ordered that the defendants 

77 appear in this court on the 12th day of June, 1936, at 
the hour of 10 a. m. and show cause, if anv thev have, 

why they should not be enjoined and commanded pendente 
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lite from doing and performing the acts complained of in 
the bill of complaint herein. 

It is further ordered that a copy of this order be served 
forthwith on each of the defendants. | 

0 R LUHRlkG 
Justice. 

I 

Marshal’s Return : 

; 

Served a copy of the within rule on Harold L Ickes By 
J J Madigan Ex Officer Arno B Cammcrcr Henry Mor- 
genthau, Jr. by Clarence Opper acting asst Gen Counsel 
Personally 6-9-36 j 

JOHN B. COLPOYS 'j 

U. S. Marshal in and for the 
Dist. of Columbia \ 

By HARRY C ALLEN I 

Deputy U. S. Marshal G 


78 Answer to Bill of Complaint and Return to Rule to 

Show Cause j 

i 

Filed June 22 1936 

For answer to the Bill of Complaint filed herein the 
above-entitled cause and for return to the rule to show cause 
issued by this Honorable Court on the 8th day of Junei 1936, 
requiring the defendants herein to appear and show j cause 
why they should not be enjoined and commanded pendente 
lite from doing and performing the acts complained of in 
the Bill of Complaint, the defendants Harold L. Ickesj indi¬ 
vidually and as Secretary of the Interior of the United 
States, and Arno B. Cammerer, individually and as pirec- 
tor of the National Park Service of the United States, re¬ 
spectfully show to this Honorable Court: j 

i 

i 

That they are without knowledge or information! suffi¬ 
cient to form a belief as to the citizenship and residence of 
the plaintiffs in this cause as alleged in Paragraph I of the 
Bill of Complaint and therefore neither admit nor deny! such 
allegations but require strict proof thereof. Thq de¬ 
fendants admit that Harold L. Ickes is the duly appointed 

i 
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79 qualified and acting Secretary of the Interior of the 
United States, that the defendant, Arno B. Cam- 
merer, is the duly appointed, qualified and acting Director 
of the National Park Service of the United States, and that 
the defendant, Henry Morgenthau, Jr., is the duly ap¬ 
pointed, qualified and acting Secretary of the Treasury of 
the United States, and that as such they are residents of 
the District of Columbia; but the defendants aver that indi¬ 
vidually the defendant, Harold L. Ickes, is a citizen and res¬ 
ident of the State of Illinois; that the defendant, Arno B. 
Cammerer, is a citizen and resident of the State of Virginia; 
and that the defendant, Henry Morgenthau, Jr., is a citizen 
and resident of the State of New York. 

II 


The defendants are advised bv counsel and believe and 

•> 

therefore aver that the allegations contained in Paragraph 
II of the Bill of Complaint are matters of law and not of 
fact and therefore do not require answer and therefore the 
defendants neither admit nor deny the allegations thereof, 
but respectfully submit to this Honorable Court that the 
Bill of Complaint does not state any justiciable controversy 
between the plaintiffs and the defendants herein. 

Ill 

The defendants are advised bv counsel that the allega- 
tions contained in Paragraph III of the Bill of Complaint 
are statements of the motive of the plaintiffs in bringing this 
suit and the relief which tliev seek, which are matters which 
may not be drawn in issue and need not be answered, and 
therefore defendants neither admit nor deny the allegations 
contained in the said Paragraph III. 

80 IV 

Defendants admit that the City of St. Louis, Missouri is 
a municipal corporation organized and existing under and 
bv virtue of the Constitution and laws of the State of Mis- 
souri and by virtue of the special City Charter adopted un¬ 
der the provisions of the Constitution of the State of Mis¬ 
souri and ratified bv the voters of the City of St. Louis on 
June 30, 1914, which has been in full force and effect since 
August 29, 1914. Defendants are without knowledge or in¬ 
formation sufficient to form a belief as to the truth or falsity 
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of the other allegations contained in paragraph IV of the 
Bill of Complaint and therefore neither admit nor deny such 
other allegations, but if material, require strict proof there- 


Defendants are without knowledge or information suffi¬ 
cient to form a belief as to the truth or falsity of tli^ alle¬ 
gations contained in Paragraph V of the Bill of Complaint 
and therefore neither admit nor deny such allegations, but 
if material, require strict proof the thereof. 


VI 


Defendants are without knowledge or information! suffi¬ 
cient to form a belief as to the truth or falsity of the allega¬ 
tion that “Such association for the purpose of furthering 
the attempt of its members to procure such action uppn the 
part of the United States procured options upon a large 
part of the real property situated in District A so that 
prompt delivery of title thereto could be assured, P and 
therefore neither admit nor deny such allegation, but if 
material, require strict proof thereof. Defendants admit 
all other allegations of paragraph VI of the Bill of pom- 
plaint. 


81 VII 

I 

Defendants admit that on April 10,1935, the Governor of 
the State of Missouri approved a certain Act of the Gen¬ 
eral Assembly of the State of Missouri found in the laws 
of Missouri of 1935 at pages 193 and 194 thereof, and defen¬ 
dants admit that the copy thereof, marked Exhibit A| and 
attached to the Bill of Complaint is a true and correct Copy 
of the said Act of the General Assembly of the State of Mis¬ 
souri. Defendants are advised by counsel and therefore 
allege and aver that all other allegations contained in para¬ 
graph VII of the Bill of Complaint are matters of law and 
do not require answer, and therefore such allegations! are 
neither admitted nor denied. 

VIII 

Defendants are without knowledge or information suffi¬ 
cient to form a belief as to the truth or falsity of the allega¬ 
tion that “After the approval of such Missouri Enabling 
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Act by the Governor (upon April 10, 1935), such Executive 
Committee met at St. Louis on April 13, 1935, and received 
a report of the Jefferson National Memorial Association 
and adopted a plan and scope for a memorial to cost Thirty 
Million Dollars ($30,000,000.00) and to comprise 37 city 
blocks in the City of St. Louis, lying between Third Street 
on the west, the Mississippi River on the east, Washington 
Avenue and Eads Bridge on the north and Poplar Street on 
the south, and one additional block lying between Chestnut, 
Market, Third and Fourth Streets.” Defendants are also 
without knowledge or information sufficient to form 

82 a belief as to the truth or falsity of the allegations 
as to the details of such plan or the approval by the 

Commission of the report of the Executive Committee, and 
therefore neither admit nor deny such allegations, but if 
material, require strict proof thereof. Defendants admit 
all other allegations contained in paragraph VIII of the 
Bill of Complaint. 

IX 

Defendants admit the allegations contained in Subdivi¬ 
sions A and B of paragraph IX of the Bill of Complaint. 

X 

Defendants admit that Ordinance No. 40651 of the City of 
St. Louis was enacted by the Board of Aldermen of the City 
of St. Louis and approved by the Mayor on September 23, 
1935, which said Ordinance ordered the issuance of 
$7,500,000 in bonds of the City of St. Louis to be called the 
Jefferson-Nhtional Expansion Memorial Bonds and or¬ 
dained that the proceeds thereof should be paid over to the 
City Treasurer of the said City and used for the purpose of 
providing funds to pay by way of assistance to the United 
States or its qualified authority in consideration of and in 
order to induce the location and establishment within the 
City of St. Louis of an improved national park or plaza, 
intended and designed to be a monument and memorial, as 
authorized by the Act of the General Assembly of Missouri, 
approved by the Governor on April 10, 1935, found in the 
laws of Missouri for 1935 at pages 193 and 194, and 

83 hereinafter called the “Missouri Enabling Act”, a 
copy of which said act is attached to the Bill of Com- 
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plaint, marked Exhibit “A”, and prayed to be read as a 
part of said Bill of Complaint. 

Defendants deny that the said Ordinance of the iCity of 
St. Louis did ordain or was intended to ordain that the 
funds derived from the issuance of the said bonds should or 
could be used only for the purpose of providing fpnds to 
pay by way of assistance to the United States or its quali¬ 
fied authority in consideration of and in order to induce the 
location and establishment within the City of St. Louis of 
such an improved national park or plaza intended &nd de¬ 
signed to be a monument and memorial, as was authorized 
by the Missouri Enabling Act, and the election alleged in 
Subdivision B of paragraph IX of the Bill of Complaint. 

XI 

Defendants admit that upon or about September 23, 1935, 
in the Circuit Court of the City of St. Louis, Missouri, one 
Claude E. Vrooman instituted an action against the (pity of 
St. Louis, the Mayor, the Comptroller, the Treasurer and 
the City Register thereof as defendants, which suit vfas ul¬ 
timately appealed to the Supreme Court of the State of Mis¬ 
souri, and decided by that Court. Defendants admit that 
Exhibit C attached to the Bill of Complaint is a true and 
correct copy of the opinion of the Supreme Court pf the 
State of Missouri in the said case, but defendants ate ad¬ 
vised by counsel that all other allegations contained in par¬ 
agraph XI of the Bill of Complaint are matters of law and 
conclusions and do not require answer, and therefore! such 
allegations are neither admitted nor denied. 

84 XII i 

I 

t 

Defendants are advised by counsel and therefore allege 
and aver that the allegations contained in paragraph XII 
of the Bill of Complaint are wholly irrelevant and imikiate- 
rial and do not require answer, and therefore such allega¬ 
tions are neither admitted nor denied. i 

i 

i 

XIII 

Defendants are advised by counsel that the allegations 
contained in paragraph XIII of the Bill of Complaint; are 
matters within the judicial notice of this Court and dp not 
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require answer and therefore defendants neither admit nor 
deny such allegations. 

XIV 

Defendants admit that the Board of Aldermen of the City 
of St. Louis, Missouri, enacted a certain ordinance which 
was approved by the Mayor on February 1, 1936, and de¬ 
fendants also admit that Exhibit E attached to the Bill of 
Complaint is a true and correct copy of such ordinance. 
Defendants also admit the allegations contained in para¬ 
graph XIV of the Bill of Complaint as to the recitals con¬ 
tained in the said ordinance, but defendants are advised by 
counsel and therefore allege and aver that the allegations as 
to the legal effect, purport and meaning of the said ordi¬ 
nance are matters of law not requiring answer and there¬ 
fore such allegations are neither admitted nor denied. 

85 XV 

Defendants admit the allegations contained in paragraph 
XV of the Bill of Complaint. 

XVI 


Defendants are without knowledge or information suffi¬ 
cient to form a belief as to the truth or falsity of the allega¬ 
tions of paragraph XVI of the Bill of Complaint that the 
plaintiffs are the owners, lessees or tenants or otherwise 
with real estate, which the defendants intend to attempt to 
acquire under authority of the Executive Order No. 7253, 
and therefore neither admit nor deny the allegations con¬ 
tained in paragraph XVI of the Bill of Complaint, but if 
material, require strict proof thereof. 

XVII 


Defendants deny the allegations in paragraph XVII of 
the Bill of Complaint that the Spanish Colonial Office and 
the Spanish Government house named in Executive Order 
No. 7253 are one and the same site located at the northwest 
corner of Walnut and Main Street or First Street, City 
Block No. 6; on the contrary defendants allege and aver 
that the Spanish Colonial Office was located at the southeast 
corner of Main Street and Walnut Street in the City Block 
No. 6, and the Spanish Government house was located on 


i 

i 

i 

i 
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l 

Main Street between Walnut and Market Street^ in City 
Block No. 34. Defendants are without knowledge or infor¬ 
mation sufficient to form a belief as to the present owner¬ 
ship or occupancy of the northwest coner of Walnut Street 
and Main or First Street. 

j 

86 Defendants admit that the first seat of civil gov¬ 
ernment in St. Louis was the home of Pierre Liguest 

Laclede which occupied the entire City Block Nol 34, but 
defendants are without knowledge or information Sufficient 
to form a belief as to the present ownership or occupancy 
thereof, and therefore neither admit nor deny the allega¬ 
tions with respect thereto, but if material, require strict 
proof thereof. Defendants are without knowledge or in¬ 
formation sufficient to form a belief as to the truth or fal¬ 
sity of the allegations contained in Subdivisions b tod c of 
paragraph 2 of Subdivision A of paragraph XVII of the 
Bill of Complaint, and therefore neither admit nor deny the 
said allegations, but if material, require strict proof thereof. 
Defendants admit the allegations contained in Subdivisions 
3, 4 and 5 of Subdivision A of paragraph XVII of the Bill 
of Complaint. Defendants deny that the place where the 
Sante Fe Trail originated is at Independence, Missouri, but 
on the contrary allege and aver that the Sante Fe Trail 
originated in the tract of land described in the Bill of Com¬ 
plaint as District A. Defendants deny that the place where 
the Oregon Trail originated is at St. Joseph, Missouri, but 
on the contrary allege and aver that the Oregon Trai^ origi¬ 
nated in the area described in the Bill of Complaint As Dis¬ 
trict A. Defendants admit that Lewis and Clark madb some 
preparation for their explorations at Pittsburgh, Pennsyl¬ 
vania, and on the river Dubois in Illinois, but allege and 
aver that they continued their preparations and maintained 
their headquarters in the area described in the Bill o£ Com¬ 
plaint as District A. Defendants admit that the Bbone’s 
Lick Trail originated in the area described in the Bill of 
Complaint as District A. 

87 Defendants are advised by counsel that the Allega¬ 
tions as to the provisions of the Act of Congress ap¬ 
proved August 21, 1935, Public No. 292, 74tli Congress, 49 
Stat. 666, are matters of law not requiring answer, and 
therefore defendants neither admit nor deny the Allega¬ 
tions with respect thereto. Defendants deny that the Arch- 


i 
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bishop of the Diocese of Missouri of the Roman Catholic 
Church, who is alleged in the Bill of Complaint to hold title 
to the Roman Catholic Cathedral in the City of St. Louis, 
is without power to consent to the acquisition of such Cathe¬ 
dral by the United States, but on the contrary defendants 
allege that he has full and complete power to consent to such 
acquisition. Defendants are without knowledge or infor¬ 
mation sufficient to form a belief as to the willingness of the 
said Archbishop to consent to such acquisition, and there¬ 
fore neither admit nor deny the allegations with respect 
thereto in the Bill of Complaint. Defendants also aver and 
allege that neither they, nor any of them, have any inten¬ 
tion or expectation of attempting to acquire the said Cathe¬ 
dral, or any part of its grounds, or appurtenances, through 
the exercise of the power of eminent domain, direct pur¬ 
chase, or bv anv other manner or means for and on behalf 
of the United States, the defendants, or anyone else, against 
the will or without the consent of the said Archbishop or 
his successors in office. 

Defendants deny that the Citv of St. Louis has not con- 
sented to the acquisition of such lands as it may own which 
are situated in the area described in the Bill of Complaint 
as District A, and defendants also deny that the City of 
St. Louis has no power and will not consent to such acquisi¬ 
tion. On the contrary, defendants allege and aver that the 
City of St. Louis has full and complete power to give such 
consent and that the City of St. Louis has so con¬ 
sented. 

88 Defendants deny that it is impossibe to carry out 
the intent of Executive Order No. 7253 for the rea¬ 
sons averred by plaintiffs in paragraph XVII of the Bill of 
Complaint, and defendants also deny that the only historic 
sites that are in St. Louis and could in any event be acquired 
under the provisions of the Act of Congress approved Au¬ 
gust 21,1935, are the sites of the Spanish Colonial Office and 
the Government House alleged in the Bill to be situated at 
the northwest corner of Block No. 6 and the site of the first 
civil government in Block No. 34. 

Defendants admit that they intend for, on behalf of, and 
in the name of the United States to acquire, by the use of the 
funds made available to the Secretary of the Interior by 
Executive Order No. 7253 and the funds contributed by the 


AUGUST BALTER ET AL. VS. HAROLD L. ICKES ET AL. 83 

i 

City of St. Louis as described in the Bill of Compljaint, the 
lands described in Subdivision C, paragraph XVII of the 
Bill of Complaint, except the old French Cathedral, its lands 
and appurtenances, and defendants admit that in £o doing 
the Secretary of the Interior intends to act under the au¬ 
thority of the Act of Congress of August 21,1935, and exert 
all powers lawfully conferred upon him thereby, which may 
be necessary to carry out the provisions, purposes and in¬ 
tent of Executive Order No. 7253. Defendants admit that 
they intend to cause the demolition of some of the buildings 
now standing on the land which the defendants intend to 
acquire, but defendants deny that it is their present inten¬ 
tion to demolish all of the buildings thereon and reduce the 
said land to a vacant and unimproved condition, j Defen¬ 
dants deny that the only improvement of the land pontem- 
plated is the construction of a wall at the east line 
89 of such territory, but on the contrary defendants al¬ 
lege and aver that it is intended and contemplated 
that the lands so acquired will be improved and placed in a 
condition suitable for the commemoration and illustration 
of the history of the expansion of the United States as a re¬ 
sult of the historic events described and recited in Executive 
Order No. 7253 and other historic events which occurred 
within the area to be acquired, and in a condition Suitable 
for the use of the land by all the people of the United States 
as a public park and it is also the intention of the defen¬ 
dants to improve the said lands in such way and in such 
manner as to remind the people of the United States of the 
glorious history of their country and to show a proper rec¬ 
ognition of the great things that were done there. In this 
manner the Government will manifest for the benefit of all 
its citizens the value put upon the services and exertions of 
the men whose memory will thereby be perpetuated.! Such 
action will tend to enhance the love of every citizen and his 
respect for those institutions which originated in the area 
to be acquired. 

Defendants are without knowledge or information suffi¬ 
cient to form a belief as to the allegation that “ within such 
territory are located the real estate owned and occupied by 
plaintiffs’’ and therefore such allegation is neither admitted 
nor denied, but if material, strict proof thereof is required. 

Defendants are advised by counsel that the allegation that 




84 AUGUST BALTER ET AL. VS. HAROLD L. ICKES ET AL. 

such intended action of defendants is contrary to and in 
violation of the Constitution and the laws of the United 
States is a conclusion of law not requiring answer, and 
therefore such allegation is neither admitted nor denied. 
Defendants deny that as a result of the carrying out of their 
intention that plaintiffs are threatened with or will suffer 
damage or injury, irreparable or otherwise. 

90 XVIII 

Defendants denv that they, or any of them, have anv 
intention whatsoever, or that they are threatening to pro¬ 
ceed toward the condemnation of any real property, or any 
interest therein, for the purposes stated in Executive Order 
No. 7253, under the provisions of Section 305 of the Act of 
July 21, 1932, Chapter 520, 47 Stat. 722, and defendants 
deny that the plaintiffs, or any of them, will be deprived by 
the defendants, or any of them, of their interest in fee, or 
any other interest in real estate in the area intended to be 
acquired, without having been given an opportunity to ob¬ 
tain a hearing in a court of competent jurisdiction to con¬ 
test the power of the defendants to take said land for the 
United States, and defendants deny that the plaintiffs, or 
any of them, will be deprived of the possession of any such 
property until first they have had ample opportunity to be 
heard by a court of competent jurisdiction. Defendants 
also deny that the plaintiffs, or any of them, are threatened 
with, or will suffer, any irreparable injury or damage by 
reason of the intended acts of the defendants. 

Defendants are without knowledge or information suffi¬ 
cient to form a belief as to the truth or falsity of the allega¬ 
tions contained in Subdivision B of paragraph XVIII of the 
Bill of Complaint, but if material, require strict proof 
thereof. 

Defendants! are without knowledge or information suffi¬ 
cient to form a belief as to the truth or falsity of the alle¬ 
gations contained in Subdivision C of paragraph XVIII of 
the Bill of Complaint, and therefore neither admit nor deny 
such allegations, but if material, require strict proof 
thereof. 

91 Defendants are without knowledge or information 
sufficient to form a belief as to the truth or falsity of 

the allegations in Subdivision D of paragraph XVIII of the 
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Bill of Complaint that ‘ 4 plaintiffs 


aver that each of them is 


also the owner of property that is not embraced iji any in¬ 
terest or real estate which the defendants propose to take 
* * * and which is and will in the future be subject to gen¬ 
eral taxation for State and City purposes”, and therefore 
neither admit nor deny such allegations, but if material, re¬ 
quire strict proof thereof. For further answer to Such all 5- 
gations defendants submit that they are vague, indefinite, 
uncertain and do not sufficiently inform defendant^ to per¬ 
mit any answer thereto. 

Defendants admit that the Constitution of the State of 


Missouri requires that all property be taxed at the same 
rate and in proportion to its value. 


Defendants deny that the assessed valuation placed upon 
all of the real property in the territory intended and threat¬ 
ened to be taken by purchase or by the exercise of eminent 


domain by the defendants is approximately $5,750,000, but 


on the contrary aver and allege that the approximate as¬ 
sessed value of such property is $5,370,000, of which only 
$5,291,170 is subject to taxation. Defendants denyj that as 
a result of the acquisition of title to such real property by 


the United States and the loss of taxes thereon it! will be 


necessary to raise the tax rate upon all remaining property, 
subject to taxation in the City of St. Louis for municipal 
purposes one cent on each $100 valuation, but on the con¬ 
trary allege and aver that the carrying out of the provi¬ 
sions, purposes and intent of Executive Order No. 7253 and 
the acquisition of the lands intended to be acquired for the 
purposes thereof will result in a marked increase! in the 
value of neighboring lands far in excess of jthe as- 
92 sessed valuation of the lands to be acquired, ahd that 
such increase in values will provide more taxqs than 
will be lost through the withdrawal from taxation! of the 
land acquired. For further answer to such allegation, de¬ 
fendants respectfully submit to this Honorable Coulrt that 
the Bill of Complaint shows on its face that this result is 
highly probable. Defendants further allege and avbr that 
by the provisions of Section 11 of Article 10 of the Consti¬ 
tution of the State of Missouri, the tax rate which may be 
levied by the City of St. Louis on property within its limits 
is limited to $1.35 per $100 of assessed valuation. jDefen- 
dants also allege and aver that at present and for! many 



86 AUGUST BALTER ET AL. VS. HAROLD L. ICKES ET AL. 

years past, the City of St. Louis has levied taxes for munici¬ 
pal purposes at the maximum rate permitted by the said 
provision of the Constitution of the State of Missouri, and 
therefore the injury which plaintiffs allege they fear is a 
legal impossibility. Defendants deny that as a result of the 
carrying out of the provisions and purposes of Executive 
Order Xo. 7253 plaintiffs, or any of them, will be subjected 
to increased taxation from any source, or that the plaintiffs, 
or any of them, will be compelled to pay any additional tax, 
and that the plaintiffs, or any of them, will suffer irrepara¬ 
ble damage or injury thereby. 


XIX 

The defendants are advised by counsel that the allega¬ 
tions contained in Subdivision A of paragraph XIX of the 
Bill of Complaint are matters of law, and therefore do not 
require answer and therefore defendants neither admit nor 
denv such allegations. 

93 Defendants deny that the lands intended to be ac¬ 
quired cannot be used for the purpose of establish¬ 
ing a memorial to Thomas Jefferson at St. Louis and aver 
that the lands are suitable for such use, and further aver 
that when such lands are acquired they will be devoted and 
dedicated to such use among others more specifically de¬ 
scribed in Executive Order Xo. 7253. Defendants admit 
that the values of real estate and rental property in the 
parts of the City near to such territory intended to be taken 
will be increased as a result of the intended acts of defen¬ 
dants. 

Defendants denv that onlv the local welfare, that of the 
citizens of the City of St. Louis, will be served by the use of 
such territory as a public ground, and defendants deny that 
such conclusion was reached or found as a matter of law or 
fact by the Supreme Court of the State of Missouri in the 
case of Vrooman v. City of St. Louis, et al. Defendants are 
advised by counsel and therefore allege and aver that all 
other allegations in Subdivision B of Paragraph XIX of the 
Bill of Complaint are matters of law and do not require an¬ 
swer, and therefore defendants neither admit nor deny such 
allegations. 

Defendants are advised by counsel that the allegations 
contained in Subdivision C of paragraph XIX of the Bill of 
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Complaint are matters of law not requiring answer, and 
therefore defendants neither admit nor deny such allega- 
tions. However, defendants conceive it to be theiif duty to 
this Honorable Court to call its attention to the fact that 

j 

Section 6 of the Act of Congress approved August 21, 1935, 
49 Stat. 666, which provides: “There is authorized to 
be appropriated for carrying out the purposes of this Act 
such sums as the Congress may from time to time deter¬ 
mine'’, is misquoted in the Bill of Complaint to read: 
“There is authorized to be appropriated for carrying 

94 out the purposes of the said Act only such tsums as 
the Congress may from time to time determine”. 

Defendants are advised bv counsel and thereforb allege 
and aver that the allegations contained in Subdivision D of 
paragraph XIX of the Bill of Complaint are matters of law 
not requiring answer, and therefore defendants neither ad¬ 
mit nor denv such allegations. 

Defendants are advised bv counsel and therefore allege 
and aver that the allegations contained in Subdivisions E, 
F, G and H of paragraph XIX of the Bill of Complaint are 
matters of law and do not require answer, and therefore 
such allegations are neither admitted nor denied. 

Defendants deny the allegations of Subdivision I qf para¬ 
graph XIX of the Bill of Complaint. j 

XX j 

Defendants admit that the sole legislative authority for 
the issuance of bonds and the payment of the proceeds 
thereof to the United States is the aforesaid Missouri En¬ 
abling Act, but defendants deny that by the decision; of the 
Supreme Court of the State of Missouri in the aforesaid 
case of Vrooman v. City of St. Louis, ct at, it was cjecided 
that the Citv of St. Louis had authority onlv to issue 
$7,500,000 in bonds and to pay only that sum out of tike pro¬ 
ceeds of the sale of the said bonds to the United States and 
onlv as the consideration and bv way of assistance for the 
establishment of an improved national park or plaza and 
under the Federal regulation, accessible to the public and 
built according to the proposed plan of the United States 
Commission at a cost of approximately $30,000,000 and to 
be constructed according to the plans of said United States 
Commission, but on the contrary defendants allege 

95 and aver that the decision in the said case hel(^ sim- 
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ply and exclusively that the City of St. Louis had power 
to do so, but by no possible construction can the said 
decision be interpreted to decree any limitations upon the 
power of the City of St. Louis. 

Defendants admit that the sum of $2,250,000 was received 
by the United States with the knowledge of these defendants 
of the authority by which said sum was paid to the United 
States, but defendants are advised by counsel and therefore 
allege and aver that all other allegations in paragraph XX 
of the Bill of Complaint are matters of law not requiring 
answer, and therefore defendants neither admit nor dcnv 
such allegations. 

XXI 

Defendants are advised by counsel that the allegations 
contained in Subdivisions A, B, C, D and E of paragraph 
XXI of the Bill of Complaint are matters of law not requir¬ 
ing answer, and therefore defendants neither admit nor 
denv such allegations. Defendants are also advised bv 
counsel that the allegations contained in Subdivision F, par¬ 
agraph XXI of the Bill of Complaint, are matters of law 
not requiring answer, and therefore such allegations are 
neither admitted nor denied, but the attention of the Court 
is directed to the fact that the allegation of fact upon which 
the conclusion of law is based has been heretofore denied in 
the answer and is hereby expressly denied by the defen¬ 
dants. 

96 For further answer to said Bill of Complaint and 
for return to the rule to show cause issued herein, the 
defendants respectfully show unto this Honorable Court: 

1. That by a Joint Resolution approved June 15, 1934, 
(48 Stat. 967), Congress provided that: 

Whereas Thomas Jefferson, as President of the United 
States, insured, through the Louisiana Purchase and the 
Lewis and Clark Expedition, the expansion of our national 
domain to the Pacific Ocean; and 

Whereas the early exploration and occupancy of these 
vast territorial additions of diversified climate and great 
riches, down the Ohio and up the Mississippi and Missouri 
Rivers and over the Santa Fe Trail and Oregon Trail to the 
Pacific, stirred and broadened the Nation to a vision of our 
safety against encroachment from without and of our eco¬ 
nomic independence from within, that would come with a 
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rounding out of the national boundary by the annexation of 
Texas and the acquisition of California; and 

Whereas the National Expansion of our country west¬ 
ward from its original confines along the casteriij seaboard 
to include a continental empire stretching from the Atlantic 
to the Pacific is due in large part to the vision ahd genius 
of Thomas Jefferson and the other patriotic citizens who 
worked to the same end; and 

Whereas there exists no adequate permanent national 
memorial to Thomas Jefferson, the Louisiana Purchase, the 
Lewis and Clark Expedition, or the other important move¬ 
ments and achievements connected therewith in the Missis¬ 
sippi Valley or elsewhere in the United States; and 

Whereas the American people feel a deep debt of grati¬ 
tude to Thomas Jefferson and all those who contributed to 
the territorial expansion of our Nation: Now, therefore, 
be it 

Resolved by the Senate and House of Representatives of 
the United States of America in Congress assembled, That 
there is hereby established a commission to be known as the 
“United States Territorial Expansion Memorial Commis¬ 
sion” (hereinafter designated as the “United States Com¬ 
mission”), for the purpose of considering and formulating 
plans for designing and constructing a permanent memorial 
on the Mississippi River, at St. Louis, Mo., said Commis¬ 
sion to be composed of 15 commissioners, as follows: 3 per¬ 
sons to be appointed by the President of the Unite^l States, 
3 Senators by the President of the Senate, 3 members of 
the House of Representatives by the Speaker of the House 
of Representatives, and 6 members of the Jefferison Na¬ 
tional-Expansion Memorial Association to be selected by 
such association. 

Sec. 2. The United States Commission may, in it*s discre¬ 
tion, accept from any source, public or private, money 
97 or property to be used for the purpose of I making 
surveys and investigations, formulating, preparing, 
and considering plans and estimates for the improvement, 
construction, or other expenses incurred, or to be incurred. 

Sec. 3. The United States shall not be held liable'for any 
obligation or indebtedness incurred by the Unitec} States 
Commission, the State of Missouri, the Jefferson Njational- 
Expansion Memorial Association, the City of St. Louis, Mo., 
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or any other agency or officer, employee or agent of them 
or any of them, for any purpose. 


2. That in accordance with said Joint Resolution a com¬ 
mission consisting of Alben William Barkley, United States 
Senator from Kentucky, James J. Davis, United States Sen¬ 
ator from Pennsylvania, Frederick VanNuvs, United States 
Senator from Indiana, Representative John N. Sandlin 
from Louisiana, Representative Lloyd Thurston from Iowa, 
and Representative Kent Ellsworth Keller from Illinois, 
Newton D. Baker, Amon G. Carter, Charles E. Merriam, 
William Allen M liite, Matthew Woll, J. Lionberger Davis, 
Brigadier General Jefferson Randolph Kean, William 
Thornton Kemper, and Luther Ely Smith was duly ap¬ 
pointed and the members thereof entered upon their duties 
as such Commission. 

3. That said commission considered and formulated plans 
for designing and constructing a permanent memorial on 
the Mississippi River at St. Louis, Missouri, in accordance 
with the provisions of the said Joint Resolution of Congress 
and devised a plan therefor. 

4. That such plan as formulated by the said commission 
was in substance that the United States acquire the land 
which the defendants herein now propose and intend to ac¬ 
quire for and pn behalf of the United States and erect there¬ 
on such buildings and structures as might be suitable for 
the commemoration of the historic events of national signifi¬ 
cance which occurred within that area. 

98 5. Thht the defendant, Harold L. Ickes, as Secre¬ 

tary of the Interior, considered the plans and recom¬ 
mendations of the said commission and investigated the 
history of the land recommended for acquisition and as a 
result of that investigation, the said defendant, Harold L. 
Ickes, as Secretary of the Interior, found and determined 
and informed the President of the United States that he had 
so found and determined that the land which the defendants 
now propose and intend to acquire for and on behalf of the 
United States for an historical site within the meaning of 
the Act of Congress approved August 11, 1935 (49 Stat. 
666) possesses exceptional value as commemorating or illus¬ 
trating the history of the United States. 
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6. That on December 21,1935, the President of tile United 
States signed Executive Order No. 7253, a copy pf which 
said Executive Order is appended to the Bill of Cpmplaint 
marked Exhibit “D” and prayed to be read as a part 
thereof, which provided in part that: 

Whereas, I find that the said project will be a useful proj¬ 
ect, and will provide relief, work relief, and increased em¬ 
ployment : 

Now, therefore, by virtue of and pursuant to the author¬ 
ity vested in me by the Emergency Relief Appropriation 
Act of 1935 (Pub. Res. No. 11, 74th Congress), I hereby allo¬ 
cate to the Secretary of the Interior from the funds made 
available by the said act the sum of $6,750,000, which with 
the sum of $2,250,000 to be contributed by the Citjy of St. 
Louis and accepted bv the Secretary of the Interior under 
authority of the said Act of August 21,1935, will make avail¬ 
able for the said project the total sum of $9,000,000;! and the 
Secretary of the Interior through the National Park Service 
is hereby authorized and directed to expend the said sum of 
$9,000,000 in acquiring the said property and in developing 
and preserving it for the purposes of the said Act of August 
21, 1935, if and when the City of St. Louis shall make the 
said sum of $2,250,000 available to the Secretary of, the In¬ 
terior for such purposes. 

99 7. That by an act of the General Assembly of the 

State of Missouri approved April 10, 1935, a jcopy of 
which said act is appended to the Bill of Complaint marked 
Exhibit ‘‘A” and prayed to be read as a part thereof, the 
Citv of St. Louis was authorized to issue and sell itfe bonds 
in a sum not in excess of $8,000,000, and when adde(|l to the 
other indebtedness of the City, not in excess of its capacity 
to become indebted, under the Constitution of the State of 
Missouri. 

8. That under the authority of the said act of the General 
Assemblv of the State of Missouri, the Board of Aldermen 
of the City of St. Louis adopted an ordinance whijch was 
approved by the Mayor of the City of St. Louis on ^July 1, 
1935, a copy of which said ordinance is appended to the Bill 
of Complaint marked Exhibit “B” and is prayed to be read 
as a part thereof, which said ordinance ordained apd pro¬ 
vided in substance, among other things, that in accordance 
with the terms of the said act of the General Assembly of 
the State of Missouri, an election should be held by the 
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qualified voters of the City of St. Louis on the tenth day of 
September, 1935, on the proposition that 

For the purpose of providing funds to pay, by way of 
assistance to the United States or its qualified authority, 
in consideration of and in order to induce the location and 
establishment within the City of St. Louis of an improved 
National Park or Plaza intended and designed to be a monu¬ 
ment and memorial to commemorate the Louisiana Pur- 
chase, the Lewis and Clark Expedition, the acquisition of 
California and Texas, and other related movements and 
great events in our national history to which the vision and 
foresight of Thomas Jefferson and the hardihood and cour¬ 
ts of the pioneers of his time made such valuable contri¬ 
bution, Seven Million Five Hundred Thousand Dollars 
($7,500,000.00). 

9. That all of the applicable provisions of the said Act of 
the General Assembly of the State of Missouri were duly 
complied with and on September 10, 1935, an election was 

held as provided by the said act and the said ordi- 
100 nance and the proposition as submitted was approved 
by more than two-thirds of the qualified voters, vot¬ 
ing as required by the said act of the General Assembly of 
the State of Missouri. 

10. That under the authoritv of the said act of the Gen- 
eral Assembly of the State of Missouri and the said ordi¬ 
nance of the City of St. Louis as ratified bv the said elec- 
tion, the City of St. Louis issued and sold at par its bonds 
in the sum of $2,250,000. 

11. That the Board of Aldermen of the Citv of St. Louis 

adopted an ordinance which was api)roved by the Mayor 

of the City of St. Louis on February 1,1936, a copy of which 

said ordinance is appended to the Bill of Complaint marked 

Exhibit “E” and prayed to be read as a part thereof, by 

which said ordinance the Mayor and the Comptroller of the 

City of St. Louis were authorized and directed to pay to the 

Secretary of the Interior of the United States the sum of 

$2,250,000, to be expended by the United States through the 

Secretarv of the Interior through the National Park Service 

in acquiring, developing, and preserving a site within the 

limits of the Citv of St. Louis for a National Park or Plaza 

* 

to be known as the Jefferson National-Expansion Memorial 
and which said ordinance appropriated for such payment 
the sum of $2,250,000 out of the proceeds derived or to be 
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derived from the sale of bonds of the City of St. Louis as 
authorized by the said Act of the General Assembly of the 
State of Missouri, and the said ordinance of the Ci^y of St. 
Louis approved July 1, 1935, and ratified by the spid elec¬ 
tion of September 10, 1935. j 

12. That on, to-wit, May 15, 1936, the City of St. Louis 
paid into the Treasury of the United States to the Credit of 
the Secretary of the Interior under the provision^ of the 
Act of August 21, 1935, the said sum of $2,250,000^ appro¬ 
priated by the aforesaid ordinance. 

101 13. That in pursuance of the provisions oi Execu¬ 
tive Order No. 7253, and under the authority of the 

Act of August 21, 1935, it is now the intention and purpose 
of these defendants to acquire for, on behalf of and in the 
name of United States a parcel of land situate lying and 
being in the City of St. Louis, State of Missouri, lyipg south 
of the north line of Washington Avenue, east of the west 
line of Third Street, north of the north line of Poplar 
Street, and west of the Mississippi River, together \yith the 
land lying west of the east line of Fourth Street, sputh of 
the north line of Chestnut Street and north of the north line 
of Market Street, except such lands within that area as are 
owned by public utilities or by any religious or educational 
institution, or owned or administered for the benefit of the 
public and for the acquisition of which the consent of the 
owners cannot be obtained. 

14. In effecting the acquisition of the land proposed to be 

acquired, it is the intent and purpose of these defendants to 
attempt to acquire all of the land by purchase and tp exer¬ 
cise the power of eminent domain only when in the ppinion 
of the defendant Ickes it is necessary or advantageous to 
the Government to do so. | 

15. These defendants are informed and believe and there¬ 
fore aver that the assessed value of the taxable real prop¬ 
erty within the area to be acquired is $5,291,170, apd that 
the assessed value of the remaining taxable property in the 
City of St. Louis is $1,049,939,594. These defendants are 
informed and believe and therefore aver that all such prop¬ 
erty is now and for many years past has been taxed by the 
City of St. Louis for municipal purposes at the rate of 

$1.35 per $100 of assessed valuation thereof. Th^se de- 

102 fendants are also informed and believe and therefore 
aver that under the provisions of Section 11 pf Ar- 
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tide 10 of the Constitution of the State of Missouri, it is a 
legal impossibility to increase the tax rate of the City of 
St. Louis for municipal purposes as alleged in the Bill of 
Complaint regardless of the effect on the revenues of the 
City produced by the withdrawal of the lands intended to 
be acquired by the LTnited States from the power of taxation 
of the Citv of St. Louis. 

16. These defendants are informed and believe and there¬ 
fore aver that the carrying out of the duties imposed upon 
them by Executive Order 7253 and the acquisition by the 
United States of the lands intended to be acquired will re¬ 
sult in large and substantial increases in the value of other 
lands in the City of St. Louis, which said increases in value 
or other lands will equal or exceed the present assessed 
value of the land to be acquired and therefore it will be un- 

necessarv for the Citv of St. Louis to increase its tax rate 
* * 

in order to produce an amount of revenue from taxation 
equal to the amount now derived from all taxable property 
subject to its power of taxation. 

17. For further answer to the plaintiff’s Bill of Com¬ 
plaint, defendants say that this suit cannot be maintained 

and should be dismissed bv this Court and for reason there- 

* 

for sav: 

m/ 

I. The United States is an indispensable party to this 
suit but it has not consented to be sued herein and, there¬ 
fore, cannot be made a party defendant. 

II. This is a suit against the United States which has not 
consented to be sued. 

III. The defendants have a plain, adequate and complete 
remedv at law. 

IV. None of the plaintiffs has any capacity or standing 
either to maintain this suit or to challenge the power 

103 of the United States to expend the $2,250,000.00 con¬ 
tributed by the City of St. Louis. 

V. The Bill of Complaint does not state any cause of ac¬ 
tion cognizable in equity nor does it allege any injury or 
damage relievable therein. 

VI. The Act of Congress approved August 21, 1935, is a 
valid and lawful exercise of legislative power enacted in 
pursuance of, and not in conflict with, the provisions of the 
Constitution of the United States. 

VII. The action proposed to be taken by these defendants 
is pursuant to authority lawfully conferred and not in ex- 



AUGUST BALTER ET AL. VS. HAROLD L. ICKES ET AL. 95 

I 

i 

cess thereof and such action does not, and will nott, violate 
any constitutional rights of the plaintiffs, nor is jany such 
violation threatened. 

VIII. The bill seeks a judicial review of an administra¬ 
tive determination which this court has no power to grant. 

IX. The City of St. Louis is an indispensable party to 
this suit but has not been and cannot be made a party. 

Wherefore, defendants say that the rule to show cause 
should be discharged and the Bill of Complaint should be 
dismissed and the defendants should have their costs. 

HAROLD L. ICKES, 
Secretary of the Interior. 

ARNO B HAMMERER 
Director National Park 
Service I 

RALPH S BOYD 
ALGER HISS 

Attorneys. i 

104 District of Columbia, ss : j 

Arno B. Cammerer being first duly sworn according to 
law on oath deposes and says that he has read the .forego¬ 
ing Return to the Rule to Show Cause and Answer to the 
Bill of Complaint by him subscribed and knows the contents 
thereof, that matters therein alleged as of personal knowl¬ 
edge are true and those alleged as upon information and 

belief are verilv believed to be true. 

* 

ARNO B. CAMMERER, 
Director, National Park 
Service. \ 

i 

Subscribed and sworn to before me this 22d day of June, 
1936. 


(Seal) 


RONALD M. HOLMES j 

Notary Public, District of Colymbia. 

\ 

My commission expires Sept. 7\ 1939. 
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105 Answer of Henry Morgenthau, Jr., as Secretary of 

the Treasury of the United States, to Bill of Com- 
plaint and Return to Rule to Show Cause 

Filed June 22 1936 

«►***#*#*** 

For answer to the Bill of Complaint filed herein in the 
above-entitled cause and for return to the rule to show cause 
issued by this Honorable Court on the 8th dav of June, 
1936, requiring the defendants herein to appear and show 
cause why they should not be enjoined and commanded pen¬ 
dente life from doing and performing the acts complained 
of in the Bill of Complaint, the defendant Henry Morgen¬ 
thau, Jr., Secretary of the Treasury of the United States, 
respectfully shows to this Honorable Court: 

I 

That he is without knowledge or information sufficient to 
form a belief as to the citizenship and residence of the 
plaintiffs in this cause as alleged in Paragraph I of the 
Bill of Complaint and therefore neither admits nor denies 
such allegations but requires strict proof thereof. This 
defendant admits that Harold L. Ickes is the duly appointed, 
qualified and acting Secretary of the Interior of the United 
States, that the defendant Arno B. Cammerer, is the duly 
appointed, qualified and acting Director of the National 
Park Service of the United States, and that the defendant, 
Henry Morgenthau, Jr., is the duly appointed, quali- 

106 fied and acting Secretary of the Treasury of the 
United States, and that as such they are residents of 

the District of Columbia; but this defendant avers that in¬ 
dividually the defendant, Harold L. Ickes, is a citizen and 
resident of the State of Illinois; that the defendant, Arno 
B. Cammeref, is a citizen and resident of the State of Vir¬ 
ginia; and that the defendant Henry Morgenthau, Jr., is 
a citizen and resident of the State of New York. 

II 

The defendant is advised by counsel and believes and 
therefore avers that the allegations contained in Paragraph 
II of the Bill of Complaint are matters of law and not of 
fact and therefore do not require answer and therefore this 
defendant neither admits nor denies the allegations thereof, 
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but respectfully submits to this Honorable Court that the 
Bill of Complaint does not state any justiciable controversy 
between the plaintiffs and the defendants herein. 

III 

This defendant is advised by counsel that the allegations 
contained in Paragraph III of the Bill of Complaint are 
statements of the motive of the plaintiffs in bringing this 
suit and the relief which they seek, which are matters which 
may not be drawn in issue and need not be answered, and 
therefore defendant neither admits nor denies the; allega¬ 
tions contained in the said Paragraph III. 

IV 

i 

A. This defendant admits that the City of St. Lou}s, Mis¬ 
souri, is a municipal corporation organized and existing 

under and by virtue of the Constitution and llaws of 
107 the State of Missouri and by virtue of the special 
City Charter adopted under the provisions of the 
Constitution of the State of Missouri and ratified by the 
voters of the City of St. Louis on June 30, 1914, whi^h has 
been in full force and effect since August 29, 1914. j This 
defendant is without knowledge or information sufficient 
to form a belief as to the truth or falsity of the other Allega¬ 
tions contained in Subdivision A of Paragraph IV of the 
Bill of Complaint and therefore neither admits nor denies 
such other allegations, but if material, requires strict proof 
thereof. j 

B. This defendant admits on information and belief that 

a new Federal Court House and Federal Office Buildiiig has 
been erected and that a new Post Office Building is being 
erected as alleged in Subdivision B of Paragraph IV of the 
Bill of Complaint, but on information and belief he denies 
that the old Federal Court House, located in area described 
in the Bill of Complaint as District B, has been abandoned. 
This defendant has no knowledge or information sufficient 
to form a belief as to the truth or falsity of the other allega¬ 
tions contained in Subdivision B of Paragraph IV, and 
therefore neither admits nor denies such allegations, but if 
material, requires strict proof thereof. j 

C. This defendant is without knowledge or information 
sufficient to form a belief as to the truth or falsity of the 


i 
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allegations contained in Subdivision C of Paragraph IV 
of the Bill of Complaint and therefore neither admits nor 
denies such allegations, but if material, requires strict proof 
thereof. 

V 

This defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth or falsity of 

108 the allegations contained in Paragraph V of the Bill 
of Complaint and therefore neither admits nor denies 

such allegations, but if material, requires strict proof 
thereof. 

VI 

This defendant admits that on, to-wit: June 15, 1934, the 
President approved Public Kesolution Xo. 32, 73rd Con¬ 
gress, which provided for the establishment of the United 
States Territorial Expansion Memorial Commission, but he 
is without knowledge or information sufficient to form a 
belief as to the truth or falsitv of all of the other allegations 
contained in Paragraph VI of the Bill of Complaint and 
therefore neither admits nor denies such allegations, but 
if material requires strict proof thereof. 

VII 

This defendant is without knowledge or information suf¬ 
ficient to foirn a belief as to the truth or falsitv of the alle- 

•> 

gations of fact contained in Paragraph VII of the Bill of 
Complaint and therefore neither admits nor denies such 
allegations, but if material, requires strict proof thereof. 
This defendant is advised bv counsel and therefore avers 
that all other allegations contained in that Paragraph of 
the Bill of Complaint are conclusions of law, not requiring 
answer, and therefore such allegations are neither admitted 
nor denied. 

VIII 

This defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth or falsitv of the alle- 

i 

gations contained in Paragraph VIII of the Bill of 

109 Complaint and therefore neither admits nor denies 
such allegations but if material, requires strict proof 

thereof. 


I 

! 

I 
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IX 

j 

This defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth or falsity of the alle¬ 
gations contained in Paragraph IX of the Bill of Coifiplaint 
and therefore neither admits nor denies such allegations, 
but if material, requires strict proof thereof. 

X | 


This defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth or falsity of the alle- 
gations contained in Paragraph X of the Bill of Complaint 
and therefore neither admits nor denies such allegations, 
but if material, requires strict proof thereof. ! 


XI I 

1 

I 

This defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth or falsity of the alle¬ 
gations contained in Paragraph XI of the Bill of Complaint 
and therefore neither admits nor denies such allegations, 
but if material, requires strict proof thereof. 

XII 

This defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth or falsity of the alle¬ 
gations contained in Paragraph XII of the Bill of (pom- 
plaint and therefore neither admits nor denies such 
110 allegations, but if material, requires strict proof 
thereof. j 

XIII 

j 

This defendant is advised by counsel that the allegations 
contained in Paragraph XIII of the Bill of Complaint are 
matters within the judicial notice of this Court and do not 
require answer and therefore defendant neither admits nor 
denies such allegations. j 

XIV i 


This defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth or falsity of the alle¬ 
gations contained in Paragraph XIV of the Bill of Com¬ 
plaint and therefore neither admits nor denies such allega¬ 
tions, but if material, requires strict proof thereof. 


i 


l 

i 

l 
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XV 

This defendant is without knowledge or information suf¬ 
ficient to form a belief as to the allegation contained in 
Paragraph XV of the Bill of Complaint, “that thereafter, 
on or about May 18, 1936, the City of St. Louis sold $2,250,- 
000.00 of said bonds at par”, and therefore neither admits 
nor denies such allegation, but if material, requires strict 
proof thereof. This defendant admits that the sum of $2,- 
250,000.00 has been deposited in the Treasury of the United 
States bv the Citv of St. Louis for use in connection with 
the Jefferson National Expansion Memorial. 

XVI 

This defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth or falsity of the 
111 allegations of Paragraph XVI of the Bill of Com¬ 
plaint that “the plaintiffs are the owners, lessees or 
tenants or otherwise with real estate,” which the defendants 
intend to attempt to acquire under authority of the Execu¬ 
tive Order No. 7253, and therefore neither admits nor denies 
the allegations contained in Paragraph XVI of the Bill of 
Complaint, but if material, requires strict proof thereof. 

XVII 

A. This defendant is without knowledge or information 
sufficient to form a belief as to the truth or falsity of the 
allegations contained in Subdivision A of Paragraph XVII 
of the Bill of Complaint and therefore neither admits nor 
denies such allegations, but if material, requires strict proof 
thereof. 

B. This defendant denies that he has any intention what¬ 
soever with respect to making use of the tunds contributed 
and allocated for the project in question, except that he ad¬ 
mits that unless he is restrained or enjoined he will perform 
his official functions and duties respecting the disbursement 
of funds placed by law under his charge and control. This 
defendant is without knowledge or information sufficient to 
form a belief as to the truth or falsity of any of the other 
allegations of fact contained in Subdivision B of paragraph 
XVII of the Bill of Complaint, but if material, requires 
strict proof thereof. 
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C. This defendant is advised by counsel that <ffl other 
allegations contained in Subdivision B of Paragraph XVII 
of the Bill of Complaint are matters of law, not requiring 
answer, and therefore such allegations are neither admitted 
nor denied. 

D. This defendant admits that unless he is re- 

112 strained or enjoined he will perform his official func¬ 
tions and duties respecting the disbursement of funds 

by law placed under his charge and control, as implied by 
the allegations contained in Subdivision C of Paragraph 

XVII of the Bill of Complaint. This defendant is \vithout 

knowledge or information sufficient to form a belief as to 
the truth or falsity of the allegation contained in Subdivi¬ 
sion C of Paragraph XVII that “within such territory are 
located the real estate owned and occupied by plaintiffs”, 
and therefore neither admits nor denies such allegation, 
but if material, requires strict proof thereof. This defen¬ 
dant denies as to himself all other allegations of fact con¬ 
tained in Subdivision C of Paragraph XVII of the jBill of 
Complaint and insofar as such allegations concern thq other 
defendants herein, this defendant is without knowledge or 
information sufficient to form a belief as to the truth or 
falsity of sucli allegations and therefore neither admits nor 
denies such allegations, but if material, requires strict proof 
thereof. | 

XVIII 

i 

A. This defendant denies that he lias any intention what¬ 
soever, or that he is threatening to proceed toward thb con¬ 
demnation of any real property, or any interest therein, for 
the purposes stated in Executive Order No. 7253, under the 
provisions of Section 305 of the Act of July 21, 1932, Chap¬ 
ter 520, 47 Stat. 722, and this defendant denies that the 
plaintiffs, or any of them, will be deprived by this defendant 
of their interest in fee, or any other interest in real dstate 
in the area intended to be acquired. This defendant! also 
denies that the plaintiffs, or any of them are threatened 
with, or will suffer, any irreparable injury or damage 

113 by reason of the intended acts of this defendant. 

B. This defendant is without knowledge or infor¬ 
mation sufficient to form a belief as to the truth or falsity 
of the allegations contained in Subdivision B of paragraph 

XVIII of the Bill of Complaint, and therefore neither ad- 
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mits nor denies such allegations, but if material, requires 
strict proof thereof. 

C. This defendant is without knowledge or information 
sufficient to form a belief as to the truth or falsity of the 
allegations contained in Subdivision C of Paragraph XVIII 
of the Bill of Complaint, and therefore neither admits nor 
denies such allegations, but if material, requires strict proof 
thereof. 

D. This defendant denies that he intends, or that he is 
threatening to take, by the exercise of the power of eminent 
domain, any property, real or otherwise, or any interest 
therein of the plaintiffs, or of any of them, as alleged in 
Subdivision D of Paragraph XVIII of the Bill of Com¬ 
plaint. This defendant is without knowledge or informa¬ 
tion sufficient to form a belief as to the truth or falsity of 
any of the other allegations of Subdivision D of Paragraph 
XVIII of the Bill of Complaint and therefore neither admits 
nor denies such allegations, but if material, requires strict 
proof thereof. 

XIX 

This defendant is advised bv counsel that the allegations 
contained in Subdivision A of paragraph XIX of the Bill 
of Complaint are matters of law, and therefore do not re¬ 
quire answer and therefore this defendant neither admits 
nor denies such allegations. This defendant is without 
knowledge or information sufficient to form a belief 
114 as to the truth or falsity of any of the other allega¬ 
tions contained in Paragraph XIX of the Bill of 
Complaint and therefore neither admits nor denies such 
allegations, but if material, requires strict proof thereof. 

XX 

This defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth or falsity of the alle¬ 
gations of fact contained in Paragraph XX of the Bill of 
Complaint, except that he denies as to himself that the sum 
of $2,250,000.00, contributed by the City of St. Louis and 
paid into the Treasury of the United States, was received 
with knowledge of the authority by which said sum was paid 
and he denies that such sum was received by the United 
States subject to, or inpressed with, any trust whatsoever, 
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and therefore he neither admits nor denies such other alle¬ 
gations of fact, but if material, requires strict proof* thereof. 
This defendant is advised by counsel that all other allega¬ 
tions contained in Paragraph XX of the Bill of Complaint 
are matters of law, not requiring answer and therefore he 
neither admits nor denies such allegations. 

j 

XXI 

j 

This defendant is advised by counsel that the allegations 
contained in Subdivisions A, B, C, D and E, of Paragraph 
XXI of the Bill of Complaint are matters of law not re¬ 
quiring answer, and therefore defendant neither admits nor 
denies such allegations. This defendant is also advjised by 
counsel that the allegations contained in Subdivision F, 
Paragraph XXI of the Bill of Complaint, are matters of 
law not requiring answer, and therefore suchiallega- 
115 tions are neither admitted nor denied, but tliti atten¬ 
tion of the Court is directed to the fact that the alle¬ 
gation of fact upon which the conclusion of law is ba$ed has 
been heretofore denied in the answer and is hereby ex¬ 
pressly denied by this defendant. 

AYHEREFORE, the defendant Henry Morgenthau, Jr., 
says that this suit should be dismissed as to him and that 
he should have his costs. 

HENRY MORGENTHAU, JRL 

7 i 

Secretary of the Treasury 

By JOSEPHINE ROCHE j 

Acting Secretary of the Treasury 

I 

District of Columbia, ss : ! 

Josephine Roche, being first duly sworn according to law, 
on oath deposes and says that she has read the foregoing 
answer to Bill of Complaint and Return to Rule to jShow 
Cause by her subscribed, and knows the contents thereof; 
that the matters therein alleged as of personal knowledge 
are true and those alleged as on information and belief are 
verilv, believed to be true. I 

JOSEPHINE ROCHE j 

Acting Secretary of the Treasury 
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SUBSCRIBED and sworn to before me this 22nd day of 
June, 1936. 


FRANK A. BIRGFELD 


(Notarial Seal) 


Notary Public. 


RALPH S. BOYD 
ALGER HISS 
Attorneys for defendant 
Henry Morgentliau , Jr. 


116 State of Missouri 
City of St. Louis , ss: 

In re: Suit Pending in the Supreme Court of the District of 
Columbia, Equity Division , Bring Cause No. (>1644 
Wherein August Balter , et al Are Plaintiffs and Harold 
L. Iekes , et al Are Defendants. 


Affidavit of Ralph W. Coale, Assessor of the City 

of St. Louis. 

Ralph W. Coale, a resident citizen of the City of St. 
Louis, State of Missouri, of lawful age after being duly 
sworn on his oath, deposeth and says: That he is the regu¬ 
lar appointed, acting and qualified Assessor and has held 
that office continuously for the last three years; that pre¬ 
vious to said time of his Assessorship he was engaged in 
the real estate business in the City of St. Louis, State of 
Missouri and by reason of his knowledge, experience and 
official duties he is acquainted with the values of real estate, 
as well as improvements thereon, situated in the City of St. 
Louis, State of Missouri, and particularly that portion of 
the real estate and improvements thereon located on the 
west bank of the Mississippi River between Eads Bridge on 
the North and Poplar Street on the South, Third Street on 
the West, comprising the area proposed to be acquired in 
the erection and maintenance of the project known as the 
Jefferson National Expansion Memorial. 

Affiant further says that he is the custodian of the books 
and records of the assessments made and entered in the 
City of St. Louis, State of Missouri and that it is a part of 
his duties as Assessor of St. Louis to ascertain and deter¬ 
mine the actual cash value of the real estate and improve¬ 
ment thereon located in the City of St. Louis, and as such 
Assessor, he has for the last three years ascertained and 
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determined the actual cash value of such properties and 
caused the same to be entered upon the Assessor’s Books 
of the City of St. Louis for revenue purposes; that under 
the state law of Missouri it is the sworn duty of the As¬ 
sessor to ascertain and determine the actual cash value of 
real estate and improvements thereon and to assess such 
property at such actual cash value and that in furtherance 
of said law in the said City of St. Louis he has faithfully 
performed his duties and has entered upon fhe books 
117 of the Assessor’s office for revenue purposes the 
actual cash value of the property lying within the 
boundaries of the City of St. Louis, Missouri, and that 
under the law if complaint is made by any property owner 
that his assessment is erroneous or if the State Board of 
Equalization of the State of Missouri so concludes that the 
assessment so made by him is erroneous, it is their privilege 
to have reviewed all such assessment and have a hearing 
before the Board of Equalization and Review to arrive at 
and determine the actual cash value of any such property. 

The affiant further savs that for the last three years he 

* m , - i 

has made an examination and investigation of the property 

values in the area above set out, to wit: proposed Jefferson 

National-Expansion Memorial and that he has determined 

and entered of record in the Assessor’s office in the Citv of 

%/ 

St. Louis the actual cash value of the real estate and im¬ 
provements thereon in said area. 

Affiant further says that the total number of parcels of 
real estate in the area to be used for the Jefferson-jExpan- 
sion Memorial is 539 and that the assessed valuation of the 
real estate and improvements according to their actual cash 
value and payable in 1935 is $5,291,170; that the tqtal as¬ 
sessed valuation of property in the Citv of St. Louis is for 
1934 ^ 1 

$917,263,570 Real Estate j 

83,030,910 Personal Property 
49,645,114 State Board Equalization 


and for 1935 

(Estimated) 

(Estimated) 


$896,130,620 Real Estate 
86,157,310 Personal Property 

. State Board Equalization 

(not yet allocated) j 


i 


i 
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and that the total valuation of the property in the State of 
Missouri is $3,825,850,628. 

Affiant further says that of the named plaintiffs in this 
suit, only ten appear to be real estate owners in the area 
above mentioned, and that the actual cash value of their 
property as determined by the assessment and entry 
118 books for revenue purposes is as follows: 


August Balter (lefe estate).$10,140 

Wm. E. Beckmann, et al, Trustees. 43,670 

Mary R. Barnidge, et al,. 13,290 

Gustav F. d~ Augusta M. E. Lindhart.. 5,540 

United States Seed Company. 6,350 

National Vinegar Company. 15,520 

Perry L. & Ella T. Hole. 4,660 

John B. Meier and John Weis, Jr. 10,010 

Louis Christophcrscn. 4,370 

John Freund, et al. 3,550 


And that from an examination of the Assessor’s Books it 
would appear that the only real estate owned by all of the 
plaintiffs in the City of St. Louis, exclusive of the above is 
approximately $124,235.00. 

Affiant further states as an illustration of comparative 
values of real estate in the down town area and improve¬ 
ments thereon that three blocks west of Third Street on 
Olive Street and two blocks south of Washington Avenue 
the assessed valuation of one parcel, is $6,275,000. The 
total amount of the said one block has an assessed valua¬ 
tion of more than the 37 blocks contemplated for use in the 
Jefferson National Expansion Memorial; and that the 
ground and improvements thereon on both sides of Wash¬ 
ington Avenue between Twelfth and Eighteen Street which 
is a part of the true wholesale section of the city is $10,- 
323,630.00 or approximately two times the assessed valua¬ 
tion of the said entire area to be included in the Memorial. 

Affiant further says that the rate of taxation for munici¬ 
pal purposes only on valuation in the City of St. Louis is 
$1.35 a hundred and under the law it is a maximum rate and 
said rate cannot be increased. 

And further affiant saveth not. 

* 


RALPH W. COALE 
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Subscribed and sworn to before me this 20 dav of June 
1936 

MARGARET H. HOLLCttfOOD 
(Notarial Seal) Notary Public 

My commission expires 23 day of October, 1939. 

119 Affidavit of Bernard F. Dick maun on Behalf 

of Defendants 

! 

Bernard F. Dickmann, on his oath, being duly sworn, 
states as follows: j 

My name is Bernard F. Dickmann. I was bohi in the 
year 1888 in the City of St. Louis, and have resided in St. 
Louis all my life. In April, 1933, I was elected flavor of 
St. Louis for a four year term, and have served e^er since. 
Prior to mv election as mavor I was in the real estate busi- 
ness in St. Louis, and was elected for three terms iin succes¬ 
sion (1930-1933) as President of the Real Estate Exchange 
of St. Louis, an association of real estate men hi which 

' i 

leading firms engaged in the real estate business are 
members. 

I am familiar, and for many years past hajve been 
familiar, with the growth and development of St. Louis. 

My earliest recollections are associated with the river 
front of St. Louis. The area comprised between Eads 
Bridge and Poplar Street and the levee is the centejr of the 
original village of St. Louis, or as it is sometimeis called 
“Old St. Louis”, and is filled with historic associations. 
This region throughout my recollection has steadily de¬ 
clined. In recent years it has proven a liability to tjhe City 
from a point of view of taxation purposes. It costs the 
City more to perform the elementary services of lighting, 
policeing, fire protection, sewer maintenance, etc., than the 
amount of revenue received from the area. 

There have been many proposals for the development of 
the river front and transforming it from an eye-sdre into 
a suitable front door to the City in keeping with thp value 
of its historic importance. The present movement! which 
is fostered by the Jefferson National Expansion Memorial 
Association was begun in 1933 by a group of citizens many 
of whom are members of the Missouri Historical Society, 
and interested in preserving and featuring this valuable 
historic site, which is associated with some of the most im- 
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portant events in American history. The great impetus 
given to the study of American history in the West by 
President Coolidge when he signed the Act creating the 
George Rogers Clark Federal Memorial Commission in 
June, 1928, for the erection of a suitable memorial to George 
Rogers Clark at Vincennes, resulted in renewed interest in 
the historic significance of the river front at St. Louis, 
which George Rogers Clark frequently visited during the 
American Revolution. 

A few weeks after the laying of the corner stone 
120 of the George Rogers Clark memorial at Vincennes 
in September, 1933,1 visited Vincennes and inspected 
this memorial, and returned to St. Louis with renewed 
enthusiasm for the great part which the American Pioneers 
in the West played in developing and expanding our Coun¬ 
try, and with a realization which 1 had never had before of 
the outstanding historic importance of the St. Louis river 
front in this great movement. 

In the early part of December, 1933, I called together a 
group of citizens including those whom I knew’ to be inter¬ 
ested in the history of St. Louis and the importance of its 
river front, gave them an account of my visit to the George 
Rogers Clark memorial in Vincennes, and called their at¬ 
tention to the direct connection between the great part 
w’hich George Rogers Clark had played in winning the 
Northwest and the subsequent expansion of our country 
to the w T est through the St. Louis gateway. I called atten¬ 
tion to the fact that one of the seven muilal paintings in the 
George Rogers Clark memorial at Vincennes v’as to be a 
magnificent painting portraying the three-flag day cen¬ 
tennial, depicting the transfer of sovereignty of the Lou¬ 
isiana Territory from Spain to France, and France to the 
United States on March 9-10, 1804. The group of citizens 
thus assembled expressed a keen interest in the report 
which I made and effected a temporary organization with 
committees looking to the possibility of forming a per¬ 
manent organization. Other meetings of the group v’ere 
held in December, 1933, and January 1934, and shortly 
thereafter a permanent organization w’as effected, the asso¬ 
ciation adopted a constitution and by-laws, and w’as duly 
incorporated as a voluntary association under the law 7 s of 
Missouri. The purpose of the association w’as to preserve 
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this historic site, to retain it, and treat it in &e manner 
which, in view of its importance in American history, it 
deserves. The fact that the area had become so dilapidated, 
in the view of those who formed the association, made it 
possible to accomplish this result. | 

The report of the nominating committee, which was 
adopted, named myself as honorary chairman, Hon. Chas. 
Nagel, Secretary of Commerce and Labor in the cabinet of 
President Taft, and Hon. Rolla Wells, Mayor of St. Louis 
1901-1909, as honorary vice-chairmen, and also a! group of 
active officers and chairmen of committees; all of £hese men 
have been taking a keen interest and have been actively sup¬ 
porting the movement. 

Since the proposal for this project was started,! my asso¬ 
ciates in the city government as well as myself jhave had 
under consideration and have discussed the mattef of mak¬ 
ing an arrangement through contract or agreement or other¬ 
wise with the Federal Government, the Secretary of the 
Interior, National Park Service, or such agency as the Gov¬ 
ernment might designate, for the use by the Federal Gov¬ 
ernment of the Old Court House, which is imnjiediately 
adjacent to the historic site which comprises thej area to 
be taken for this memorial, and have considered favorably 
the question of making an arrangement with the National 
Government, or its agency, which would be satisfactory to 
the National Government for the use of the Old Court 
House and any and all other property belonging to the City 
of St. Louis in the area itself or in the neighborhood or 
leading up to the area. | 

The City of St. Louis, in my judgment, will gladly 
121 make whatever arrangements may be necessary and 
desirable for the proper use by the public of this 
historic memorial site, whose preservation means so much 
to the people of the United States, the City of St. Louis, 
and State of Missouri. j 

BERNARD F. DICKMANN 

Subscribed and sworn to before me this 20th day of June, 
1936. My commission expires Dec 27th 1936. j 

A H SPIEGEL 

(Notarial Seal) Notary Public in and for the 

City of St . Louis. 


\ 

i 
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122 United States Department of the Interior 

National Park Service 
Washington 

Jefferson National Expansion Memorial 

June 19, 1936. 

Affidavit in Opposition to Issuance of Preliminary In¬ 
junction 

I, John L. Nagle, being first duly sworn according to law, 
on oath depose and say that 1 am Superintendent of the 
Jefferson National Expansion Memorial and as such I have 
personal knowledge of the facts hereinafter set forth. 

I. That the purpose of the Jefferson National Expansion 
Memorial, as it has always been understood by the National 
Park Service, is defined in general terms by the five clauses 
of the preamble of the Joint Resolution of Congress creat¬ 
ing the United States Territorial Expansion Memorial 
Commission (Public Resolution—No. 32—73rd Congress, 
approved June 15, 1934). 

II. That in a report relative to the proposed Memo- 

123 rial prepared by the undersigned and submitted to 
the Secretary of the Interior, through the Director 

of the National Park Service, on August 21, 1935, the pur¬ 
pose of the Memorial as then conceived by the undersigned 
was described as follows: 

“Purpose of the Memorial. —The proposed Memorial is 
to be constructed in commemoration of the purchase of the 
Louisiana Territory by the United States in 1803, the his¬ 
torical events leading up to the purchase, and those national 
events most intimately connected with the settlement and 
exploitation of the Louisiana Territory. 

“The name of Thomas Jefferson, of course, is closely 
associated with the proposed Memorial, although he is only 
one of a number of men whose names are inseparably con¬ 
nected with the movement. 

“It is intended that the Memorial should be of a com¬ 
pletely National aspect, although the history of the City of 
St. Louis will necessarily be interwoven therewith. The 
events to be memorialized are of sufficient importance in 
the history of the United States to warrant Federal partici¬ 
pation in the project. If administered by the National Park 
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Service as recommended later in this Report, or by some 
other competent Federal agency, no reasons are apparent 
why the project should not receive the support of the Na¬ 
tional Government. ’ ’ | 

III. That so far as the undersigned has been informed or 
instructed by officials of the Department of the Interior or 
of the National Park Service, and so far as he intends, the 
purpose of the Memorial as defined and described jabove in 
I and II, is still and will continue to be so understood in 
connection with all plans, designs, etc., which the National 
Park Service will prepare, and in connection with all other 
activities relative to the proposed Memorial wlpch that 
Service will engage upon. 

IV. That the undersigned has prepared an Estimate 
124 of the number of man-hours of skilled and unskilled 
labor which will be necessary to carry out tjie work 
to be done by the $9,000,000 which has been made available 
toward the execution of the project and these are as follows: 

Skilled labor, 300,000 man-hours @ $1.50 per hour— 
$450,000. | 

Unskilled labor, 300,000 man-hours @ $0.50 per hour— 
$150,000 

V. That the figures of IV above apply only to the labor 
which will be used on the demolition and construction opera¬ 
tion, but do not include the time of the office force of the 
National Park Service, or of the officials and employees of 
the Department of Justice, or of the personnel to be em¬ 
ployed in the architectural competition which it is proposed 
to conduct for the architectural design of the Memorial: 
and that as nearly as can be estimated at the present time, 
the costs for the personal services just referred fo will 
aggregate $250,000, this amount being in addition to the 
amount of $600,000 estimated in IV above for skilled and 
unskilled labor. i 

JOHN L. NAGLE, 

(Seal) Superintendent 

Jefferson National Expansion Memorial. 


i 

i 

i 


i 


i 




112 AUGUST BALTER ET AL. VS. HAROLD L. ICKES ET AL. 


Executed iii triplicate. 

Washington, D. C. 

Subscribed and sworn to before me this 19th dav of June, 
1936. 

LEO J. BITTNER, 
Notary Public. 

My commission expires January 2, 1938. 


125 Affidavit 

Bennett Champ Clark, being duly sworn upon his oath 
deposes and says: 

That he is fortv-six vears of age; that he was born in 

v * 7 

Missouri and has been a resident of said state during all of 
his lifetime; that he now represents said state in the Senate 
of the United States; that lie has read and is familiar with 
the authoritative histories of the State of Missouri and the 
City of St. Louis; that from such reading he is familiar 
will the history of the founding, growth and development 
of said Citv and the territory constituting the Louisiana 
Purchase and other territory west of the Mississippi River. 

Affiant further states that according to the authoritative 
histories, St. Louis was founded by Pierre Liguest Laclede 
about the year 1764, as a trading post where a settlement 
was begun in the area which became known in recent years 
as Old St. Louis, and it is recorded that in the following 
year so large a number of inhabitants came to the village 
from settlements east of the Mississippi River, from Ste. 
Genevieve and from New Orleans that lots were assigned to 
them verballv bv Laclede on which to build their homes; 
that in the original plan of the village, as laid out by La¬ 
clede, there was a public square called the Place d’Armes, 
located on the river front at the first landing, bounded 
on the south, west and north by three narrow streets which 
today are known as Walnut, Main and Market Streets; that 
immediately west of said public square there was located 
the headquarters of Maxent, Laclede and Company, mer¬ 
chants, where was constructed a warehouse for the goods 
of the company and the furs in which it dealt. This was 
known as Laclede House and was used also for office pur¬ 
poses. The square west of Laclede House was set apart for 
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the church and the burying ground. It is today the site of 
the old Cathedral. Laclede House served as a hom<j> for his 
family until another house was built a block north and used 
exclusively as a dwelling. 

Affiant further states that the histories record that the 
three squares extending from the river front, westward to 
Third Street composed the nucleus, and that the settlement 
grew northward and southward along streets paralleling 
the river. There is attached hereto and made a parti hereof 
a photostatic copy of a plat of St. Louis in 1870, 
126 which plat is marked Exhibit “A”, taken from * 4 The 
Annals of the French and Spanish Dominations”, 
St. Louis, 1764-1804, by F. L. Billion. This settlement, 
according to the plat, includes the area described in the Re¬ 
port of the United States Territorial Expansion Commis¬ 
sion, created by Congress under Public Resolution No. 32, 
73rd Congress. I 

It is recorded that the beginning of St. Louis was without 
the usual military garrison, or the Indian contingency of 
those days. It has no land-holding aristocracy and tenan¬ 
try; it was no haphazard example of squatters about a cen¬ 
tral point; it started with a site mapped and to every 
family which came there was given a lot and the title was 
confimed in writing. The joiners, the millers, the black¬ 
smiths, and the bakers were among the first to secure homes 
“in fee simple’’—those were the words of the deeds. More 
than one element of Americanism had its beginning in the 
founding, the self-government, and the land system bf St. 
Louis before 1770. The battle of Lexington was much 
kater, ! 

Affiant further states that it is recorded in the histories 
that the settlement prospered and grew; that it wa^ for¬ 
tified against attacks; that said fortifications enclosed the 
area in which the inhabitants resided as shown by the at¬ 
tached plat, marked Exhibit “A”. 

Affiant further states that the histories record th$,t in 
1804, the Louisiana Territory was transferred to the United 
States by France; that history accords the credit of the 
Louisiana Purchase to Jefferson, Livingston and Monroe, 
the one as President, the second as Minister to France, and 
the third as Commissioner to conduct the negotiations for 
the purchase. 


i 

i 
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There is attached hereto, and marked Exhibit “B” and 
made a part hereof, a photostatic copy of a plat of the town 
of St. Louis on March 10, 1804, the date of the transfer of 
the territory to the United States, said plat being taken 
from Volume I of the 4 ‘History of St. Louis, the Fourth 
City, 1764 to 1909”. The community was organized as a 
town in 1808, and it is recorded that the original boundaries 
of the town of St. Louis began on the Mississippi River, 
near the mouth of Mill Creek, called by the French Petite 
Riviere, and ran nearly due west to a point on Fourth 
Street, about one block east of the present Chouteau Ave¬ 
nue ; thence the line ran northwardly to the corner of Fourth 
and Walnut Streets where there was a fortification and 
round tower; thence northwardly from this point 
127 nearlv to the southwest corner of what is now Third 
Street and Washington Avenue where there was an¬ 
other stone fort; thence northwardly to the eastern line of 
Third Street at Cherry, where there was a large fortifica¬ 
tion called the Bastion; from this point the line ran nearly 
due east, a little north, to Roy’s Tower on the bank of the 
river. This boundarv included all of the area described 
in the report of said United States Territorial Expansion 
Commission and designated as a historic site in Executive 
Order No. 7253. 

Affiant further states that according to the histories of 
the time that it was within this area that the first Legisla¬ 
ture under the state’s Constitution met, and the first state 
officials were inaugurated, the first United States Senators 
were elected within this area. 

Affiant further states that said histories record that the 
capacity for self-government of the people of this com¬ 
munity was shown in Laclede’s time; that under the Spanish 
flas: the Lieutenant Governors ruled bv the consent of and 
with the support of the inhabitants, rather than by any 
form of military authority; that when Missouri was ad¬ 
mitted into the Union the first Governor McNair, in his 
opening message commented upon this self-reliant spirit, 
this self-governing trait which had carried the community 
through every political crisis in the following language: 

“Since the first organization of this government, we have 
exhibited to the American people a spectacle novel and 
peculiar—an American republic on the confines of the Fed- 
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eral Union, exercising all the powers of sovereigii govern¬ 
ment, with no actual political connection with the United 
States and nothing to bind us to them but a reverence for 
the same principles and a habitual attachment to them and 
to their government. ’ ’ j 

Affiant further states that the histories of the tim<ps record 
that it was in this area that the early furtrading enterprise^ 
were organized and outfitted, and that said furtrading con¬ 
tributed largely to the opening up and development of the 
vast domain west of the Mississippi River; that ffom this 
area expeditions went forth, establishing trails and opening 
new territory; that it was from this area that the trail 
known as Boone’s Lick Trail emanated which branched 
off into trails which became famous, such as thfe Santa 
Fe Trail, and others. j 

Affiant further states that it is a matter of his- 


127a tory that this area was the starting point of two 
expeditions quickly following that of Le\ps and 
Clark; that the year after the American occupation Lieu¬ 
tenant Zebulon M. Pike went up the Mississippi under 
orders to discover its source; that he traced the river to 
Lake Itasca; that the next year Pike led a second govern¬ 
ment force almost due westward to the Rocky Mountains 
and discovered Pikes Peak; that both of these expeditions 
furnished the government with a great deal of information 
with respect to the newly acquired territory. j 

It is further recorded that many other expeditions left 
St. Louis to cross the plains. j 

It is further recorded that out from St. Louis in all direc¬ 
tions moved expeditions, some of which were military to 
establish forts, some were scientific to explore, more were 
to establish communities to open commercial avenues. 

Affiant further states that every year after 1764 saw the 
radius of St. Louis ’ influence lengthen; that up the Missouri 
River was established a line of out-posts, tributary! to St. 
Louis, each important to the settlement; that the traders 
established and cultivated friendly relations with the In¬ 
dians; that they learned the great country in the low^r Mis¬ 
souri and that St. Louis became the gateway of the stream 
of migration to the West and the starting point fbr the 
expeditions. 1 

BENNETT CHAMP CLARK 
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District of Columbia, ss : 

Before me, the undersigned notary public, in and for the 
District of Columbia, on this day, personally appeared Ben¬ 
nett Champ Clark, who, being duly sworn says that he has 
read over the foregoing statement subscribed bv him and 
that the matters set out therein are true to the best of his 
knowledge, information and belief. Subscribed and sworn 
to before me this 20th day of June, 1936. 

RUTH V. STILES 

(Notarial Seal) Notary Public. 

My Commission Expires Oct. 15, 1937 

(Here follows lithographs marked pages 128, 129.) 

130 Affidavit of Stella M. Drumm on Behalf 

of Defendants 

Stella M. Drumm, on her oath, being duly sworn, states 
as follows 

My name is Stella M. Drumm. I reside at 5528 Pershing 
Ave., St. Louis, Missouri. I am, and for twenty years have 
been, librarian of the Missouri Historical Society. I have 
devoted the past twenty years to historical research and 
studies in American History, specializing in Western His¬ 
tory and particularly the Fur Trade. I edited “Down 
Santa Fe Trail and into Mexico The Diary of Susan Shelby 
Magoffin, published by the Vale University Press in 1926; 
also “The Journal of a Fur Trading Expedition on the 
Upper Missouri” (1812-13 Journal of John C. Luttig), and 
have published many articles and pamphlets in this par¬ 
ticular field of American History, as well as more than 
twentv-five contributions to the Dictionarv of American 
Biography, and am familiar with the facts relating to the 
founding of St. Louis, its early history, the important his¬ 
toric events that took place in the area comprising Old St. 
Louis, the trails that started from St. Louis, and the early 
expeditions that established those trails and traveled over 
them. 

The area bounded by the Eads Bridge, Third Street, 
Poplar Street, and the Mississippi River included the im- 
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portant trading, business, and governmental activities of 
the community from the date of the founding of the city in 
1764 until long after the transfer of sovereignty qn March 
9, 1804, and for many years after the admission) of Mis¬ 
souri as a state in 1821. In this area on the levee facing 
the river and on Main or First Street, the next stiteet west 
parallel with the river, were the leading stores arid estab¬ 
lishments at which the fur traders, explorers, and adven¬ 
turers outfitted themselves. The stores and other outfit¬ 
ting establishments in this immediate area in St. Lquis fur¬ 
nished the only considerable means in the west fojr equip¬ 
ping an expedition for the long and perilous journey into 
and through the wild and dangerous region that spread 
westward beyond the Mississippi River. This continued 
true long after small intermediate points of asseijnbly or 
departure grew up much later at places like Old Franklin 
(founded in 1816), Independence (laid out in 18$7), St. 
Joseph (founded in 1843), and others founded ijn later 
years. In all such cases the expedition was substantially 
started from St. Louis. j 

St. Louis was founded by Pierre Laclede and August 
Chouteau on February 14,1764, by French citizens, unaware 
that France had transferred the territory west of the Mis- 

m/ I 

sissippi to Spain. | 

Spanish governors ruled the French citizens and 
131 the flag of Spain floated over the Governor’s office, 
which was at the southeast corner of Main and Wal¬ 
nut Streets (not the northwest corner) until Captainj Amos 
Stoddard came to St. Louis to receive the transfer in March, 
1804. By the secret treaty of San Ildefonso Spaijn had 
prior to the Purchase retroceded Louisiana to Franqe, but 
change of sovereignty had not vet occurred at St. Louis. 
On March 9,1804, with appropriate ceremonies, the Spanish 
flag was lowered, sovereignty was transferred to France, 
the French flag was raised, and on petition of the French 
inhabitants, who for more than a generation had beqn liv¬ 
ing under the dominion of Spain, the French flag was per¬ 
mitted to float above the city for one day, when ij; was 
lowered, and the Stars and Stripes was raised, and Captain 
Stoddard representing the United States, completed the 
transfer of sovereignty by accepting the territory on behalf 
of the United States. ’ j 
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Immediately the tide of immigration to St. Louis began. 
The population of the citv in 1810 was 700; 1820, 4598; 
1830, 5852; 1840, 16469; 1880, 77860. 

Following the return of the Lewis and Clark expedition 
and the publication of their report of the vast resources of 
Louisiana, expeditions some of which had already started, 
became more numerous, and the routes tliev took to dif- 
ferent sections of the vast territorv in manv instances came 

» 9 / 

to be know as trails and were for many vears regularlv 
travelled. 

The Santa Fe Trail started in this area between the levee 
and Third Street, Poplar Street and "Washington Ave. All 
the early expeditions that went to Santa Fe were assembled 
and outfitted on this site and started here. 

The Oregon Trail started here. The early expeditions 
to Oregon were likewise equipped, assembled, and set out 
from this area. 

The Lewis and Clark expedition was outfitted to a large 
extent here. Only the ruling of the Spanish Governor 
against permitting a power that was alien and continued 
alien until the transfer of sovereignty, prevented Lewis and 
Clark from pursuing all their preparations in this area. 
Because of the Spanish Governor’s edict, they set up a base 
on the east bank of the Mississippi River, visiting St. Louis 
frequently for men and supplies. They attended the cere¬ 
mony of the transfer of sovereignty in this area, and re- 
turned here when their expedition was completed. 

Other groups outfitted on this particular site and started 
from this site on expeditions that made trails associated 
with their names: Pursley, Pike, the Fur Traders (Astor, 
Hunt, Pratte, Smith, Jackson, Sublette, Patterson, McLana- 
han, Ashley, McKnight, Baird, Chambers, Philibert, Chou¬ 
teau, DeMun and others), Daniel Boone, John C. Fremont, 
the Missionaries (Father de Smet, Jason Lee and others). 

This particular site is replete with historic interest asso¬ 
ciated with Thomas H. Benton, Robert E. Lee, U. S. Grant, 
John C. Fremont, Zachary Taylor, Mark Twain, Eugene 
Field, and other great figures in our history. 

I attach hereto a memorandum which T have col- 
132 lected of some of the early expeditions from this site 
to the northwest and southwest during the earlv davs 
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of St. Louis, and have marked it Exhibit “A” as a part of 

mv statement. 

* 

STELLA M. DRIlMM 

Subscribed and sworn to before this 20th day of June, 
1936. My commission expires Dec 27th 1936 


(Notarial Seal) 


A. II. SPIEGEL | 

Notary Public within and for 
the City of St. Louis, Mo. 
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Exhibit “A” 


Some Expeditions to Northwest and Southwest Starting 

from or Outfitted at St. Louis. i 

I 

1802. James Pursley (or Purcell, as sometimes Spelled) 
with two companions left St. Louis and traveled iwest to 
hunt on the Osage River. After experiencing majny dis¬ 
asters and wandering as far north as the Mandan country, 
and as far west as the Rockies, Pursley joined a party of 
French traders and in June, 1805, reached Santa FcL (See 
Expeditions of Zebulon M. Pike, Elliott ('ones, editoij. New 
York, Harper, 1895, Vol. 2, p. 756-758). 

1804. Lewis and Clark Expedition—Technical objections 
having been raised by Spanish officials to the encampment 
of American soldiers on Spanish soil and the lateness of the 
season, etc., President Jefferson suggested that Capt.j Lewis 
establish his winter camp on the east side of the Mississippi 
River, in American territorv. Bv doing this, it would also 
save the appropriation for the expedition by allowing the 
men to draw their winter’s rations from the War Ijepart- 
ment. Therefore the expedition camped at River Ijhibois, 
or Wood River, Illinois, from Dec. 3, 1803, and uijtil its 
departure up the Missouri, May 14, 1804. During thijs time 
Captains Lewis and Clark spent much time in St. Louis, 
securing supplies and additional men. The expedition re¬ 
turned from their travels and landed at St. Louis, Se|)t. 23, 
1806. (Thwaites’ edition of Original Journals of Lewis and 
Clark). | 

1806. Zebulon M. Pike Expedition to the southwest. After- 
being outfitted at St. Louis, left Fort Bellefontaine^ just 
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north of St. Louis, July 15, 1806, for the southwest. (See 
Coues’ edition of Expeditions of Zebulon M. Pike). 

1809. St. Louis Missouri Fur Company organized March 
7, for the purposes of trading and hunting up the river 
Missouri and the head waters thereof. Outfitted at St. 
Louis, and started in June of that year. Expeditions al¬ 
most vearlv from that time on until the end of the fur 
* %> 

trading business were outfitted at St. Louis. There were 
many others—such as Astor’s, Columbia Fur Company, 
Bernard Pratte & Company, Rocky Mountain Fur Com¬ 
pany, American Fur Company, Pierre Chouteau, Jr. & Co., 
Smith, Jackson & Sublette, as well as individual enterprises, 
all of these outfitted at St. Louis. 

1809. After outfitting at St. Louis, Capt. Reuben Smith, 
J. McLanahan and James Patterson, and others, set out 
on Nov. 20th, from the district of St. Genevieve upon a 
journey to Santa Fe, “for the purpose of geographical and 
commercial information”. On the head waters of the Red 
River they were taken prisoners and sent to Santa Fe, 
where they remained for nearly a year. (Douglas’ edition 
of James, Three Years Among the Indians and Mexicans, 
p. 286-292; Louisiana Gazette, Dec. 28, 1809 and March 14, 
1811.) 

1810. Mr. Wilson Price Hunt, one of the partners in the 
Pacific Fur Company (organized by Jahn Jacob Astor) and 
in charge of the overland expedition to the Pacific Coast, 
obtained men and supplies at St. Louis and set out on Oct. 
2nd. To avoid the expense of wintering in St. Louis he 
encamped near a small stream, called the Nadowa, in north¬ 
west Missouri. (See Chittenden’s American Fur Trade of 
the Far West). 

1812. Robert McKnight, James Baird and Samuel 
134 Chambers, with nine others, left St. Louis in April 
to trade with the Mexicans at Santa Fe. On their 
arrival at New Mexico they were seized as spies and their 
goods confiscated. Thov were sent to Chihuahua, where 
they were confined in prisons for nine years (Annals of 
Congress, 15 Cong. 1 Sess., II, 1854-’55; American State 
Papers, Foreign Relations, vol. 4, 208.) 

1814. Joseph Philibert of St. Louis left with a party to 
hunt and trap on the Upper Arkansas. The following year 
Philibert returned to St. Louis to get a supply of goods to 
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enable him to purchase horses to bring back his fiiirs. (An¬ 
nals of Congress, 15 Cong., 1 Sess., II, 1960-’66.) 

1815. Auguste P. Chouteau and Jules DeMun of St. 
Louis, in the month of September, outfitted at St. Louis an 
expedition to go to the headwaters of the Arkansas River, 
to trade with the Arapahoe Indians, having first;obtained 
a license from Gov. William Clark, then Governor of Mis¬ 
souri Territory. Their goods were confiscated jand the 
party imprisoned at Santa Fe. (“The Journals of Jules 
DeMun” in Missouri Historical Society Collectioris, vol. 5, 
167, 311; Annals of Congress, 15 Cong., 1 Sess., II, I960-’66; 
American State Papers, Foreign Affiairs, IV, ill-213.) 
From tills date on many trading expeditions went to Santa 
Fe. The majority of them were outfitted at St. Louis. Even 
those parties who left from Old Franklin, Missouri, were 
obliged to get their goods, wagons, etc. in St. Louijs, cither 
directly or indirectly. And on their return disposed' of their 
furs, specie, mules, etc. in St. Louis. (Ms. in Missouri His¬ 
torical Society, St. Louis.) 

1824-1825. In 1824 the question of marking the |road to 
Santa Fe and of providing the military escort for the cara¬ 
vans began to be agitated. Senator Thomas H. Bqnton of 
Missouri (a resident of St. Louis) succeeded in getting an 
appropriation of $10,000 from the United States Congress 
for marking the road and $20,000 for securing the right of 
transit from the Indians across their territories. A com¬ 
mission was appointed consisting of Benjamin Reeves, 
George C. Siblev and Thomas Mather. Their work began 
in 1825 and continued for about three years. Maj.j Sibley 
outfitted at St. Louis, secured the necessary men, | horses 
and wagons there, and started from that city. (Sibley Mss. 
Missouri Historical Society; Lindenwood College, St. 
Charles, Mo. Usually a trading expedition to the , south¬ 
west consisted of between 50 and 100 men, sometimes more, 
about two hundred horses, mules, oxen, wagons, aiiimuni- 
tion, a piece or two of field artillery, etc. The merchandise 
carried was; cotton goods, coarse and fine, domestic shawls, 
handkerchiefs, shirtings, hose, woolen goods, stroiidings, 
pelisse cloths, crapes, bombazettes, cutlery, silk shawls, 
slippers, looking glasses, glass-ware, black bottles, etci Sup¬ 
plies for the men consisted of flour, sugar, salt, beans, 
crackers, coffee and bacon. Even when expeditions were 
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in later years outfitted at Independence. Westport, Liberty, 
and St. Joseph, the local merchants of those points secured 
their supplies for the most part in St. Louis. 

While traders doing business on a verv large scale fre- 
quently bought their goods in New York, Baltimore, and 
Philadelphia,land shipped them down the Ohio, up the Mis¬ 
sissippi, and then up the Missouri, it was always necessary 
to get some goods, wagons, and men in St. Louis, This 
city was the commercial metropolis of the West. It was the 
verv center of the fur trade and great river traffic. Gen- 
oral Hiram M. Chittenden, author of the classic 
135 American Fur Trade of the Far West, says: 4 ‘The 
fur trade of the Missouri vallev began earlv in the 
eighteenth century, but it did not assume large propor¬ 
tions until after the cession of Louisiana to the United 
States and the exploring expeditions of Lewis and Clark, 
and Pike. Its career thereafter continued practically un¬ 
checked until the tide of western emigration setin, about 
1843. The true period of the trails Mississippi fur trade 

embraces the vears 1840-1843. In this trade the citv of St. 

• * 

Louis was the principal, if not the only, emporium. It is 
true that the headquarters of the American Fur Company 
was in New York, but the actual base from which all opera¬ 
tions in the western country were carried on was the city 
of St. Louis. All parties were organized and all outfits were 
made up in St. Louis. The returns of the trade en route 
to market all passed that way. Most of the traders resided 
in St. Louis, and all non-resident firms maintained houses 
there. Great establishments arose for the convenience of 
the trade, while the port of St. Louis became a center of 
commerce almost as widespread as that of New York it¬ 
self.” 

1830. On April 10, 1830, there left St. Louis a cavalcade 
of ten wagons drawn bv five mules each, two dearborn bug- 
gies drawn by one mule each, 12 head of cattle, one cow 
and about 80 men. It was the annual fur trading expedi¬ 
tion of Smith, Jackson and Sublette. This was the first 
time wagons were used in transporting the supplies over 
the plains and into the Mountains. Before that day, boats 
and pack horses were used exclusively. The route taken 
by this party was long known as Sublette’s track, and later 
as the road to Oregon. The wagons did not cross the Rocky 
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Mountains although they could have done so, but the ren¬ 
dezvous was on the east side and there was no reason to 
take them across. However the expedition dempnstrated 
the practicability of taking wagons to the Pacific <pid a few 
years later hundreds of wagons and thousands of people 
traveled over this trail known as the “!Oregon” 

136 Trail to take up their homes in the Oregon country 

and in California. ! 

1831. Jedediah Strong Smith, of the firm above men¬ 
tioned, his two brothers and a number of men fitted out at 
St. Louis a wagon train for Santa Fe. It was ope of the 
largest and best equipped merchant-wagon trains up to that 
time. They left St. Louis April 10, 1831. Mr. Sipitli was 
killed by Indians a few months later. j 

1840 to 1848. All four expeditions of Col. John Charles 
Fremont were outfitted at St. Louis. In fact, severajl public- 
minded and liberal individuals of this city advanced the 
necessary means, and took the risk of repayment by the 
Government, Among them were Col. Robert C'ampbell 
and Thornton Gimsley. 0. JD. Filley presented outright a 
considerable part of the camp equipage. Dr. Georgp Engel- 
man, a gentleman of great personal worth and scientific 
attainments and zeal, devoted himself on this, as well as on 
all other occasions, to aid Col. Fremont in his preparations. 
This last expedition left St. Louis Oct. 19, 1848. (tJpham, 
Charles. Life, Explorations and Public Services 6f John 
Charles Fremont. P. 273.) | 

Nearly all European travelers and sportsment, jmostly 
noblemen, purchased their supplies, secured guides,! etc. at 
St. Louis, before beginning their journey to the northwest 
or southwest. j 

Independence, Missouri was not established until 1827 
and it was several years before it became the starting point 
of any western expeditions. St. Joseph, Missouri was not 
established until 1843. j 

A few references to Oregon and California emi- 

137 grants taken from St. Louis Newspapers. 

Thirty six persons attached to the Oregon Colony 
arrived in this city on Friday last. They have sincC pro¬ 
ceeded on their wav. (Missouri Republican, April 24, 
1832). * | 

A Missionary Meeting will be held Monday aftetnoon 
April 7 in the Methodist Church. The Rev. Jason Lee and 


i 

i 
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his companions on their way to the Flat Head Indians will 
be present and address the Meeting, after 'which a collec¬ 
tion will be taken up in favor of the Mission in the Oregon 
Country. (Missouri Republican April 3, 1834) 

Expedition to Oregon under command of Maj. Thomas 
Fitzpatrick leaves today for the Rocky Mountains and the 
mouth of the Columbia. Rev Father DeSmet accompanies 
the expedition, as well as Mr. Roman, an English Gentle¬ 
man. (Missouri REpublican, April 20, 1841. Maj. Fitz¬ 
patrick served many times as guide over the Oregon trail). 

The first regularly organized party left St. Louis for 
the Gold Rush in California. (Missouri Republican, Jan. 
21, 1849) 

A party of emigrants with plentifully stored wagons 
passed up Market Street yesterday enroute to the far off 
Pacific. (St. Louis Weekly Reveille May 5, 1846) 

Emigrants to California from Ohio, etc. passing through 
in boats and wagons in great numbers, March 30, 1850. 

James Robison & Family will start for California in a 
few days and is prepared to accomodate three or four pas¬ 
sengers in his train. (St. Louis Intelligencer Apr. 7 1853) 

Emigrants to Oregon and California from the east and 
south secured their supplies in St. Louis and started their 
westward journey from St. Louis. 

138 Affidavit of Louis Nolte in Behalf of Plaintiffs 

Louis Nolte, being duly sworn, upon his oath, doth depose 
and say the following: 

1. That he is the duly elected, qualified and acting Comp¬ 
troller of the City of St. Louis, Missouri, and that under 
the provisions of Article XV of the Charter of such City, 
he is the head of the Department of Finance of said City 
and exercises general supervision over all the fiscal affairs 
of the City and over all its property and assets; that he is 
the general accountant and auditor of the City, and is ex 
officio a member of the Board of Estimate and Apportion¬ 
ment of such City, which Board, by Article XVI of such 
Charter, is charged with the duty of estimating and appor¬ 
tioning all receipts and requirements of the City and sub¬ 
mitting and recommending to the Board of Aldermen all 
bills for the establishment of tax rates for each year. Fur¬ 
ther, that by virtue of his office, he has direct knowledge of 
all the facts hereinafter set forth. 
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2. That by Section II of Article X, Missouri Constitution, 
the City of St. Louis may levy an annual tax ratej of $1.35 
for municipal purposes upon the taxable property of said 
City and shall not exceed such amount, except that by Sec¬ 
tion 11, Article X, Missouri Constitution, taxes ih excess 
of such $1.35 per $100 of valuation may be levied! by said 
City only for the payment of interest and sinking! fund of 
indebtedness of said City, which indebtedness shall not 
exceed ten per cent of the value of the taxable prop- 
139 erty of said City. j 

3. That the tax rate for State purposes levied and 
collected at such City is fixed by State statute at fifteen 
cents per $100 of valuation. 

4. That the annual tax rate upon taxable property in said 
City for school purposes is fixed by Section II, Article X, 
Missouri Constitution, at not exceeding one dollar per $100 
valuation. 

5. That by the provisions of Article XXV, Sti Louis 
Charter, the raw material and finished products of manu¬ 
facturers in the City, as well as all tools, machinery and 
appliances used by them and the stock in trade an4 appli¬ 
ances of merchants in the City may be taxed as a separate 
class under the laws of the State and a lower rate inay be 
levied by the City on such property so classified than on 
real estate and other property; and affiant says that I by the 
ordinances of said City a lower rate is levied upoin such 
personal property of manufacturers and merchants than on 
real estate and other property in the City. 

6. That the tax rate upon real estate and property other 

than merchants’ and manufacturers’ personal property 
for the year 1936 is $2.77 per $100 of valuation, wliich is 
made up as follows: For State purposes, fifteen cents per 
$100 valuation; for school purposes, eighty-seven ce^ts per 
$100 valuation; for general municipal purposes $1.35! made 
up as follows: $1.27 for municipal revenue, Library 4c, Zoo 
2c, Art Museum 2c; for interest and sinking fund on indebt¬ 
edness of the City, 40 cents per $100 valuation. j 

7. That the tax upon the personal property of merchants 
and manufacturers for 1936 is $1.70 per $100 valuation, 
made up as follows: 


! 

i 
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140 For State revenue 
For school purposes 
For general revenue of the Citv 
For interest and sinking fund 
of indebtedness of the City 
Library special tax 
Zoological Park special tax 
Art Museum special tax 


15 cents per $100 valuation 
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8. That the tax rate for Bonded debt service was in¬ 
creased this fiscal year from 39C per $100 valuation to 40c 
per $100 valuation on all taxable property in said City, one 
of the reasons being the issuance of $2,250,000 Jefferson 
National Expansion Memorial Bonds. 

Further affiant saith not. 

LOUIS NOLTE 

Comptroller 


Subscribed and sworn to before me this 24th dav of June, 
1936. 

GILLEM J. STEINER 

(Notarial Seal) Notary Public, St. Louis , Missouri, 


My commission expires March 18, 1940. 


141 Affidavit of Paul O. Peters on Behalf of Plaintiffs 

Paul O. Peters, being duly sworn, upon his oath doth 
depose and say the following: 

1. That he is a citizen and resident of the City of St. 
Louis, Missouri. 

2. That he has made research respecting the matter of 
historic sites located in St. Louis and attempted to be cov¬ 
ered by Executive Order No. 7253 of the President. That 
such research was made in the Missouri Historical Society, 
which is located in the Jefferson Memorial in St. Louis, and 
in the Library of Congress in Washington. 

3. Affiant'states that the Santa Fe Trail originated at 
Franklin, Howard County, Missouri, in the year 1821; that 
prior to 1821 steamboat traffic upon the Missouri River had 
been carried on for several years so that cargoes were 
carried from the Ohio River on the east and from the City 
of St. Louis to Franklin; that in September, 1821, Captain 
William Becknell left Arrow Rock, near Franklin, and laid 
out a trail to Santa Fe, New Mexico; that Captain Beck¬ 
nell is called the Father of the Santa Fe Trail. The pur- 





I 
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pose of his journey was trade with the Mexicans at Santa 
Fe. He arrived there November 16, 1821, and on his re¬ 
turn reached Franklin on January 29, 1822. On May 22, 
1822, Captain Becknell left again for a trade trip to Santa 
Fe, taking with him twenty-one persons. In 1823 Major 
Stephen Cooper conducted a party from Franklin to Santa 
Fe on a trading trip. Thereafter trade continued between 
Franklin and Santa Fe over the Santa Fe Trail uijitil 1828, 
when Franklin, a town of 1500 to 1700 inhabitants, was 
washed away by a flood of the Missouri River. Thereafter 
steamboat cargoes were carried to Independence, Missouri, 
which became the eastern terminus of the Santa Fe Trail. 

That by an Act of Congress approved March 2, 
142 1825, Thirty Thousand Dollars was appropriated 

toward improving and marking the Santa Fe Trail 
and obtaining travel rights from the Indians. Those en¬ 
gaged in improving and marking the trail started from 
Franklin, and not from St. Louis. The only connection 
that St. Louis had with the Santa Fe Trail was thait goods 
intended to be carried over such Trail were many times 
shipped by steamboat from St. Louis to Franklin. The 
only other eastern termini of the Santa Fe Trail were Fort 
Osage and Independence and Westport in western Mis¬ 
souri, and Fort Leavenworth in Kansas. i 

The authorities for the foregoing statements are the rec¬ 
ords in the Jefferson Memorial at St. Louis, Encyclopedia 
Americana, which publishes a considerable bibliography, 
and Encyclopedia Britannica, and “The Santa Fe Trail”, 
by Robert L. Duffus, pages 67, 77, 80, 85, 101 and 103. 

J. Evarts Greene, in a monograph published by the Amer¬ 
ican Antiquarian Society (Worcester, Massachusetts) in 
1893 makes the same statements: 

4. The Oregon Trail was a trade route from Indepen¬ 
dence and also from Fort Leavenworth, Kansas, and St. 
Joseph, Missouri, to Oregon City and Fort Vancouver on 
the Columbia River. For a long distance it was the s^me as 
the California Trail, but branched to the north. It very 
closely followed the route of Lewis and Clark, whp left 
River DuBois in Illinois in 1804 and proceeded fo St. 
Charles, Missouri, west of St. Louis, and thence to the site 
of Independence, and then to the northwest. The Oregon 
Trail began to be used as a trade route after the establish¬ 
ment of steamboat carriage on the Missouri River as far as 
Independence. A map of such Trail was issued by the 


i 

i 

i 
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United States Government in 1848 which shows the eastern 
terminus as Independence. Other maps are found in Vol¬ 
umes 14 and 17 of the American Nation Series. These 
maps show the eastern terminus at Independence. The 
Encyclopedia Americana and the Encyclopedia Britannica 
support the above statements and each publishes an exten¬ 
sive bibliography. 

5. The only trail that left St. Louis was the 
143 Boone’s Lake Road which ran to a point in what is 
now Montgomery County, Missouri. 

6. After reading over the affidavit of Stella Drumm filed 
by the defendants, which states that the Santa Fe and Ore¬ 
gon Trails started in St. Louis, it is to be noted that the 
affidavit of Stella Drumm gives gives no bibliography or 

other authoritv for such statements. An examination of 

•> 

the above authorities shows that the Santa Fe and Oregon 
Trails originated as stated in this affidavit, and not other¬ 
wise. 

7. I have examined the Lewis and Clark journals, also 
the journal of Charles Floyd, Sergeant under Lewis and 
Clark. They are in the Library of Congress in Washing¬ 
ton. Lewis and Clark prepared for their expedition at 
River DuBois in Illinois and did not pass through St. 
Louis. The Spanish Government would not permit their 
entry in St. Louis. 

8. Further respecting affidavit of Stella Drumm, Exhibit 
A thereto, it is to be noted that both the affidavit and the 
Exhibit ignore the fact that traffic west of St. Louis 
was carried on by steamboat upon the Missouri River 
and that the overland trails did not begin, except far 
west of St. Louis, at steamboat landings. The goods and 
supplies were in a great many instances obtained in St. 
Louis, though some of them were obtained further east. 

This affidavit has no reference to the place of origin of 
the goods, but the place of origin of the trails mentioned. 

Exhibit A shows a great many expeditions from various 
points in the west, but nothing to indicate that the Santa 
Fe and Oregon Trails ever had their termini in St. Louis. 

PAUL 0. PETERS. 

Subscribed and sworn to before me before me this 25th 
day of June, 1936. 


(Seal) 


EDITH ROSSELL 
Notary Public , District of Columbia. 
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144 Affidavit of Paul 0. Peters on Behalf of Plaintiffs 

Paul 0. Peters, being duly sworn, upon liis oath doth de¬ 
pose and say the following: That he is a citizen and resi¬ 
dent of the City of St. Louis, Mo. 

I have examined the survey of the St. Louis Chamber of 
Commerce dated August, 1935, which is hereto attached, 
marked Exhibit A, and made a part hereof. I have also 
conducted an independent survey covering the same mat¬ 
ters contained in Exhibit A. My survey coincides with the 
facts stated in Exhibit A, and I make oath that the facts 
stated in Exhibit A are true and correct. 

I have made later surveys, conducting a survey which 
was completed within the last few weeks. There are now 
employed in the district mentioned in Exhibit A about 3500 
workers. If the district is acquired by the United States 
Government a number of the businesses located th£re will 
go to other cities and a number of them will liquidate. 
Thirty-four business concerns will liquidate and go out of 
business. Forty-five business concerns will operate in other 
parts of St. Louis, with a reduced number of employees. 
Fifty-two business concerns will move from the city of St. 
Louis. There are 292 concerns in business in the district, 
and the thirty-four above who will liquidate and the fifty- 
two who will leave St. Louis will make eighty-four concerns 
who will permanently discharge all of their employees. A 
minimum of eight hundred persons, to whom is paid in 
wages annually approximately two million dollars ($2,000,- 
000), will be thrown permanently out of employment. About 
2700 persons will be thrown out of employment for from 30 
to 90 days, and will lose from $250,000 to $500,000 in iwages. 

The affidavit of John L. Nagle of the National 

145 Park Service, filed on behalf of the defendants,! states 
that only $600,000 will be expended upon the project 

for ordinary labor, the balance of $9,000,000 to be expended 
for real estate. The gain to labor of $600,000 will be! offset 
and cancelled by the loss to employees now in the district 
of not less than $2,250,000. The total number of man-hours, 
according to the affidavit of Mr. Nagle, to be used on the 
project will be $600,000, which equals 1000 men for tjwenty 
weeks. The loss to labor by the project due to permanent 
unemployment and temporary unemployment will tje not 
less than 1,500,000 man-hours, in the next calendar year. 


! 
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The loss of moving stocks of merchandise, machinery and 
raw materials, including the necessary replacements of 
motors by alternating current, since the district is now 
served only by direct current, will amount to not less than 
$ 2 , 000 , 000 . 

After having studied this matter since July, 1935, and 
after having investigated it from every standpoint, and 
after having discussed the matter both personally and by 
mail with the various agencies of the United States Govern¬ 
ment therein involved, I am convinced that this can by no 
means be classed as a work relief project, but on the con¬ 
trary will cause a large loss of employment, both temporary 
and permanent, which will not be compensated by the tem¬ 
porary employment consisting of 600,000 manhours as 
stated bv Mr. Nagle in his affidavit filed herein. 

PAUL O. PETERS. 


Subscribed and sworn to 
June, 1936. 


before me this 25th day of 
EDITH ROSSELL 


(Seal) 
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Notary Public, District of Columbia. 
St. Louis Chamber of Commerce 
Downtown Riverfront Occupancy Survey 
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Research Bureau 
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Foreword 


For the convenience of local business interests, and as an 
aid to new industries locating in St. Louis, the Industrial 
Bureau of the St. Louis Chamber of Commerce has long 
maintained a file of all industrial properties available. It 
was felt that the possible elimination of thirty-seven blocks 
of industrial property in connection with the proposed Riv¬ 
erfront Memorial Project, might greatly change th£ ( local 
industrial real estate picture. Therefore, this Riverfront 
Occupancy Survey was made to ascertain definitely the ef¬ 
fect of the riverfront proposal on industrial real estate in 
St. Louis. I 

As a service to business, and in return for the splendid 
co-operation which the survey received from the occupants 
of the riverfront area, the Industrial Bureau’s property 
file of available properties elsewhere in the city will be 
available to them, if they desire. 

In the course of preparing this report, it has developed 
that banks, real estate concerns, property owners, railroads, 
newspapers, occupants of the riverfront, proponents of the 
Memorial Plaza, the City Hall, and others have expressed 
an active interest in the information collected, and it is be¬ 
lieved that the data is sufficiently accurate to aid the judg¬ 
ment of these groups should it be released in published 

form. j 

All data was secured from executives of businesses ip the 
riverfront area, through direct contact by Chamber repre¬ 
sentatives under direction of the Research Bureau. 


******* 
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149 Facts About the Downtown St. Louis Riverfront 

Area: The proposed Jefferson National Memorial Plaza 
would occupy thirty-seven square blocks, from the Eads 
Bridge south to Poplar Street, and from the levee west to 
Third Street, plus one block directly east of the Old Court 
House, between Third, Fourth, Market and Chestnut 
Streets. The land area of the entire project covers 4,379,- 
158 square feet. 

Number of Buildings: According to the Assessor’s Office, 
there are 621 properties, consisting of 446 buildings, and 
175 vacant lots in this area. 

Areas of Buildings: It has been estimated that the floor 
area of these buildings totals 9,290,000 square feet. 

55 c /c of Space Occupied: There are now 5,084,010 square 
feet of floor space in active use, according to an actual field 
survey made from August 7th to August 20th by the Re¬ 
search Bureau of the St. Louis Chamber of Commerce. This 
means that the available floor space in the riverfront area 
is 55% occupied. 

Additional facts concerning the occupancy of this neigh¬ 
borhood as disclosed by the Research Bureau’s Survey are 
presented on the following pages. 

— 2 — 

Number of Concerns: There are 290 corporations 

150 and firms occupying quarters in the riverfront area. 
In addition to these there are 15 small restaurants, 2 

small retail stores, 91 residential quarters, 9 parking 
garages, and a number of parking lots. In the data which 
follows, all of these have been excluded, and the data given 
is for the 290 corporations and firms doing business in the 

riverfront area. 
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Amount and Type of Space Occupied 



Number of 

Amount of Space 

Type of Space 

Concerns 

Occupied 

Warehouse 

37 

815,341 sq. ft. 

Warehouse and office 

82 

1,757,486 44 

Warehouse and Factory 

m 

12 

103,1^2 44 

Warehouse—Office—Factory 41 

1,278,402 44 

Factory and Office 

40 

465,1717 “ 

Factory 

10 

36,700 44 

Office Space 

10 

8,400 44 

Printers and Bookbinders 

50 

545,209 44 

Miscellaneous 

8 

73,57$ 44 

Total 

290 

5,084,010 sq. ft. 


Character of Occupancy I 

The 55% of floor space which is occupied and in! active 
use, is tenanted by a number of substantial businesses. The 
area is occupied principally by: 

Printing, paper and allied industries j 

Fur and wool trade 

Food manufacturers and processors 

Seed and feed companies 

Chemical warehouses j 

Wholesale grocers 

Truck and transfer companies 


The area has been ideally suited to businesses of a 
151 distributive nature, located as it is between two 
bridges, and near the truck and rail terminals. 

Capital Investment: 134 of the 290 concerns in thq area 
are incorporated. Their capital stock totals $12,610,500. 

Type of Buildings: The typical riverfront building con¬ 
tains a little over 20,000 square feet of floor space, and is 
most generally a four-storv and basement structure. jHow- 
ever, all types of buildings are located within the jarea, 
ranging from one to ten or twelve stories in height, j The 
290 concerns represented in the area occupy 310 buildings, 
as follows: 
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Number of Buildings 

83 
34 
43 
150 

310 

The quarters of many of these businesses, particularly 
the large owner-occupants, are in excellent condition and 
equipped with modern facilities. 

Number of Employees: No all-inclusive tally of the num¬ 
ber of employees working in the riverfront area has been 
made, but the larger firms reported sufficient employees to 
indicate that there are from 3,000 to 5,000 workers em- 

— 4 — 

ployed in the district, depending on the season of 
152 the year. A spot check of three blocks, wherein the 
largest concerns of the area were located, showed 
600 employees there. 

Occupants’ Plans 

The question was asked all parties interviewed as to 
whether they would continue in business or go out of busi¬ 
ness if the Memorial Plaza was agreed upon. 34 out of the 
290 firms said that thev would i>o out of business. 9 of this 
34 were not absolutely sure, but merely considered the 
possibility. These 34 firms occupy 314,566 square feet of 
space at present, or approximately 6% of the occupied 
space. 

The plans of a majority of the 256 concerns who said that 
they would move and continue business elsewhere in the 
city if the project became a reality, are relatively unde¬ 
veloped at this time, though 12 of them said definitely that 
they would buy property, 189 intend to rent, 10 thought they 
would build, and 4 said that their space requirements would 
be taken care of or absorbed by other locations already in 
operation in St. Louis. 

Section of City to Which Firms Will Move: Although 5 
firms intend moving to the northern end of the city, 3 to the 
southern, 6 to the west, 52 to the east or downtown side, 16 

— 5 — 


Number of Floors Occupied 

1 

2 

3 

4 or more 
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to railroad track locations, there are still 1174 firms 

153 who would express no preference for any particular 

neighborhood at this time. j 

Fur and Wool Group: In this connection, it Should be 
mentioned that the wool and fur group are at present per¬ 
mitted by city ordinance to occupy only certain sections of 
the city. There are 32 active fur and wool firms in the 
river front area. They occupy 932,7925 square feejt of floor 
space, or 18.4% of the actively occupied space in the area. 

Changes Contemplated: 30 concerns who intend! moving, 
said that they would need additional space, but 4$ others, 
who also intend to move, would contract their flobr space 
requirements. 129 concerns said that they would probably 
take space equivalent to their present areas, while the re¬ 
maining 52 firms were undecided as to what thejir space 
requirements would be. The additional space required by 
the expanding firms is just about offset by the proposed 
contractions. j 

Among the 34 firms classified as “going out of business” 
ore included 9 names of concerns who state they vVill con¬ 
sider moving to another city. j 

i 

— 6 — 

154 Relationship of Riverfront Area to 

Industrial Real Estate j 

The Industrial Bureau of the St. Louis Chamber of Com¬ 
merce maintains a file and complete description of! all in¬ 
dustrial properties listed for sale or rent by St. Louis real 
estate owners or companies. Exclusive of riverfront prop¬ 
erty, there are 15*292,400 square feet of floor space listed 
in that file. This represents a large percentage of the out¬ 
side industrial property available in St. Louis. Probably 
90% of such vacancies are listed with the Bureau, j 

There will be a definite tension placed on industrial real 
estate available outside the riverfront area if the proposal 
to erect a Memorial Plaza is fulfilled. Just how mueph ten¬ 
sion, it is difficult to express precisely. In its simplest 
terms, the problem amounts to absorbing into the 15,292,- 
400 square feet of industrial space available elsewhere in 
St. Louis, the 5,084,010 square feet of floor space nqw ac¬ 
tively in use on the present riverfront. 
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The absorption of this large amount of space, together 
with the short period of time available for procuring new 
locations, will temporarily, and perhaps permanently, in¬ 
crease real estate values in industrial St. Louis. 

— 7 — 

155 Recapitulation 

Riverfront Area Occupancy Survey 


Total Number of Concerns in Area. 290 

Total Floor Space Occupied (Square Feet). 5,084,010 

Percentage of Occupancy. 55% 

Type of Occupancy: 

Warehouse 37 Concerns 815,341 sq. ft. 

Warehouse—Office 82 ” 1,757,486 ” 

Warehouse—Factory 12 ” 103,122 ” 

Warehouse—Office—Fac¬ 
tory 41 ” 1,278,402 ” 

Factory—Office 40 ” 465,177 ” 

Factory 10 99 36,700 ” 

Office Space 10 ” 8,400 ” 

Printers—Bookbinders 50 ” 545,209 ” 

Miscellaneous 8 ” 73,573 99 

TOTAL 290 Concerns 5,084,010 sq. ft. 

Number of Floors Occupied: 

1 Floor . 83 firms 

2 Floors . 34 ” 

3 Floors . 43 ” 

4 or more Floors . 150 

Number of Concerns To Go Out of Business. 34 

Number of Concerns to Move. 256 

If These Businesses Move, They Will: 

Expand Area . 30 

Contract Area . 45 

Use Same Area . 129 

Undecided . 52 

— 8 — 






















I 
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156 If These Businesses Move, They Will: 

Buy . L... 12 

Rent . i... 189 

Build . j... 10 

Absorb . j... 4 

Undecided . j... 75 


If These Businesses Move, They Will Locate: 

North . j... o 

South .L .. 3 

East .. 52 

West .. 6 

On Railroad.!... 16 

Undecided .I.. 174 

i 

Capital Investment .134 Corporations $12,610,500 

i 

Fur and Wool Group (Number) .j.. 32 

Space Occupied. 932,725 sq. ft. 

Percent of Total Active Space in Area.I 18.4% 

— 9— j 

157 Sample Questionnaire Card Used in 

Riverfront Occupancy Survey ! 

Firm j 

Name.Address.j. 

Informant’s i 

i 

Name.Position.j.. 

1. If area is removed what are your plans? 

Move. J... 0 

Go out of business .. 0 

2. If you move, will you — Expand area. |... 0 

Contract area . j... 0 

Remain same area. j... 0 

3. How much? . Sq. Ft., or . •••% 

4. If you move, will you — Buy.. 0 

5. What section of N 
city would you W E 

prefer? S j 

Buy.i.. 0 

Rent.|.. 0 

Build.j.. 0 

Absorb.I.. 0 
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Present Location: 

... .Floors Used 

.... . Li . ...... ...... 

.... Sprinkler 

... .Truck Loading Dock 

.... Yard Area:.x.—. 

Type of Space Occupied: 

... .Warehouse 
.... Manufacturing 
.... Retail Store 
... .Restaurant or Eating Place 
... .Printers & Book Binders 
.... Office 

... .Hotel or Furnished Rooms 
.... Residence 
... .Parking Lot 
.... Parking Garage 
... .Office & Warehouse 

_Warehouse & Factory * 

.... Office & Factory 
... .Office, Warehouse & Factory 
.... Misc. 

Total Floor 

Area in Use . Sq. Ft. 

— 10 — 

(Heiie follows lithograph marked page 158.) 

159 Findings of Fact and Conclusions of Law 

Filed June 30 1936 

Upon consideration of the verified bill of complaint, the 
returns of the defendants to the rule to show cause issued 
by this Court on the eighth day of June, 1936, the affidavits 
filed by defendants in support of the returns to the said 
rule to show cause, the counter-affidavits filed herein by 
plaintiffs, and the arguments of counsel, the Court makes 

the following 












I 





I 
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Findings of Fact 

(1) The Court assumes for the purposes of this hearing 
that some of the plaintiffs herein will be able to establish 
the allegations in the Bill of Complaint that they are the 
owners in fee, lessees or rightful occupants of parts of 
lands in the City of St. Louis, State of Missouri, situate, 
lying and being within the following exterior boundaries: 
The North line of Washington Avenue, the West line of 
Third Street, the North line of Poplar Street, and ithe West 
bank of the Mississippi River, together with the land lying 
West of the East line of Fourth Street, South of the North 

line of Chestnut Street, and North of tlie North 
160 line of Market Street, and West of the West line of 
Third Street. , 

(2) The Court assumes for the purposes of this, hearing 
that some of the plaintiffs herein will be able to establish 
the allegations of the Bill of Complaints that they are the 
owners in fee of lands in the City of St. Louis, State of 
Missouri, situate, lying and being outside of the said ex¬ 
terior boundaries, which are subject to general taxation 
by the said City of St. Louis for municipal purposes. 

(3) That the defendant Harold L. Ickes of the July ap¬ 
pointed, qualified and acting Secretary of the Interior of 
the United States; that the defendant Henry Morgenthau, 
Jr., is the duly appointed, qualified and acting Secretary 
of the Treasury of the United States; and that the defen- 
dant Arno B. Cammerer is the duly appointed qualified 
and acting Director of the National Park Service of the De- 

0 j 

partment of the Interior of the United States. 

(4) That the defendant Henry Morgenthau, Jr.,} in his 
capacity as Secretary of the Treasury of the United States, 
has been duly served with process and has appeared gen¬ 
erally in that capacity, but has neither been served with 
process nor appeared in his individual capacity. 

(5) That the defendants Harold L. Ickes and Arno B. 
Cammerer have appeared generally herein both in their said 
respective official capacities and individually. 

(6) That the defendant Harold L. Ickes, as Secre¬ 
tary of the Interior, and under the authority c|f the 
Act of Congress approved August 21, 1935 (49 Stat. 
666), has found and determined that the lands within the 
boundaries set forth in the first finding possess excep- 
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tional value as commemorating and illustrating the 

161 history of the United States and comprise a his¬ 
toric site within the meaning of the Act of 

Congress approved August 21, 1935 (49 Stat. 666). That 
the defendants propose and intend to acquire for, on be¬ 
half and in the name of the United States the said lands in 
the City of St. Louis, State of Missouri, situate, lying and 
being within the boundaries set forth in the first finding of 
facts by purchase, or if in the opinion of the defendant 
Harold L. Ickes, as Secretary of the Interior, it is neces¬ 
sary or advantageous to the Government to do so, then 
by condemnation under authority of the Act of Congress 
approved August 1, 1888 (25 Stat. 357). That the de¬ 
fendants propose and intend to acquire the said lands in 
the City of St. Louis, State of Missouri, under the authority 
and for the purpose of the Act of Congress approved Au¬ 
gust 21,1935 (49 Stat. 666), and the Executive Order signed 
by the President of the United States on December 21, 
1935, No. 7253. 

(7) That on May 15, 1936, the City of St. Louis paid into 
the Treasury of the United States for the credit of the 
Secretary of the Interior, the sum of $2,250,000, and the 
Secretary of the Interior accepted the said sum under au¬ 
thority of the Act of Congress approved August 21, 1935 
(49 Stat. 666). 

(8) That the defendants propose and intend to pay the 
purchase price for the said lands or satisfy the judgments 
in suits to condemn the said lands by the use of the said 
funds contributed by the City of St. Louis or the funds 
made available to the defendant Harold L. Ickes, as Secre¬ 
tary of the Interior, by the said Executive Order out of the 
funds appropriated by the Emergency Relief Appropria¬ 
tion Act approved April 8, 1935 (49 Stat. 115), or by the 

use of both of such funds. 

162 (9) That neither the defendants nor any of them 

are threatening or intend to seize the said lands of 

the plaintiffs or interfere in any way with the use, occu¬ 
pancy, enjoyment, title or possession of the said lands by 
the plaintiffs by the use of declarations of taking or other¬ 
wise unless and until a court of competent jurisdiction has 
entered a judgment holding said lands to be lawfully taken 
and condemned for the United States, the time for appeal 
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therefrom has expired or the remedy by appeal I has been 
exhausted, and the amount of such judgment has been paid 
into said court or to the parties entitled thereto. 

(10) That there is no reasonable basis for plaintiffs to 
fear any increase in the rates of taxation described in the 
bill of complaint by virtue of the intended acts of the de¬ 
fendants carried out, during the pendency of this suit. 

And upon the foregoing findings of fact, the Court draws 
the following 

Conclusions of Law 

1. That the Act of Congress approved August 21, 1935 
(49 Stat. 666) authorizes the Secretary of the Inferior to 
acquire land for, on behalf and in the name of th^ United 
States. 

2. The Act of Congress approved August 1, 1888 (25 
Stat. 357) authorizes the Secretary of the Interior to ac¬ 
quire land for the purposes of the said Act approved Au¬ 
gust 21, 1935 by condemnation. 

3. The Act of Congress approved August 21, 1935 (49 
Stat. 666) as proposed to be carried out by defendants is 

constitutional. 

163 4. The allocation of funds by the Executive Order 
signed December 21, 1935, No. 7253, under authority 

of tlie Act of Congress approved April 8, 1935 (49 Stat. 
115) for the purposes of the Act of Congress aproved Au¬ 
gust 21, 1935 is authorized by said Acts and is constitu¬ 
tional. I 

5. The intended Acts of the defendants are legal. 

6. The plaintiffs have failed to show that they or any of 

them will sustain any material damage or injury by rea¬ 
son of the acts of the defendants during the pendeincy of 
this suit. | 

7. That the rule to show cause issued herein on the 
8th day of June 1936 should be discharged and the appli¬ 
cation of the plaintiff for an injunction pendente lite 
should be denied. 

JOSEPH W. COX, 

Justice. 

June 30, 1936 

i 

164 The plaintiffs except to the making and entry 
of the foregoing Findings of Fact and Conclusions 

i 
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of Law and each of them and said exceptions are duly 
noted and allowed. 

JOSEPH W. COX 

Justice 

165 Order Discharging Rule to Shoiv Cause and 

Denying Preliminary Injunction. 

Filed June 30 1936 

Upon consideration of the verified bill of complaint, the 
returns of the defendants to the rule to show cause is¬ 
sued by this Court on the 8th day of June, 1936, the affi¬ 
davits filed by defendants in support of the returns to the 
said rule to show cause, the counter-affidavits filed herein 
by plaintiffs, and the matter having been fully argued by 
counsel, it is bv the Court this 30th dav of June, 1936, 
ADJUDGED, ORDERED and DECREED that the rule 
to show caused issued bv this Court on the 8th day of June, 
1936, be and the same hereby is discharged and the mo¬ 
tion of the plaintiffs for an injunction pendente lite be and 
the same hereby is denied. 

JOSEPH W. COX 

Justice . 


166 Exception of the plaintiffs is hereby noted to the 
entry of the above order and to each and every part 
thereof, and to so much thereof as refuses any of the relief 
herein prayed by the plaintiffs, and the plaintiffs by its 
attorney, in open Court, petition for and note an appeal 
from the above order to the United States Court of Ap¬ 
peals for the District of Columbia on this 30th day of 
June, 1936, which appeal is hereby granted and noted, 
whereupon, the maximum undertaking for costs is hereby 
fixed at One Hundred Dollars ($100.00) with leave to 
deposit the sum of Fifty Dollars ($50.00) with the Clerk 

in lieu thereof. 


JOSEPH W. COX 

Justice 
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167 In the District Court of the United States fo^* 

the District of Columbia 1 

Equity No. 61,644. | 

August Balter, et al., Plaintiffs, i 

vs. I 

Harold L. Ickes, Secretary of the Interior, et \il., 

Defendants. | 

i 

Motion for Stay Pending Appeal. ! 

Filed June 30 1936 

Now come August Balter, et al., plaintiffs in the above- 
entitled cause by their attorney, Edmund M. Toland, and 
move this honorable Court that an order may be mad^ stay¬ 
ing all proceedings upon the part of the defendants in the 
above-entitled cause, their agents, servants and employees, 
pending the appeal by the plaintiffs from the order of this 
Court, discharging the rule to show cause and denying the 
application for a temporary injunction for the reasons set 
forth in the affidavit of Edmund M. Toland attached hereto 
and made a part hereof and marked “Exhibit A”. 

EDMUND M. TOLAjND 

i 

Notice 

To Ralph S. Boyd, Special Attorney: 

Please take notice that the within motion shall be sub* 
mitted to Justice Cox of the District Court of the United 
States for the District of Columbia at the time that the 
order is submitted to him discharging the rule and defying 
the application for a preliminary injunction. 

EDMUND M. TOLAND 
Attorney for August Balter et al., 
Plaintiffs. 

Copy of the within motion is acknowledged this 27 dhy of 
June, 1936. 

Ss?d. R. S. BOYD 

A tty. for Defendants. j 

June 30, 1936. 

Motion denied, matter being left for action by Court of 

Appeals. ! 

JOSEPH W. COX, 

Justice. I 
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168 Exhibit “A” 

Affidavit 

District of Columbia, ss: 

Edmund M. Toland, being first duly sworn, deposes and 

savs that he is a member of the Bar of the District of Co- 
% 

lumbia with offices at 1022 Investment Building, Washing¬ 
ton, D. C.; and that he is one of the attorneys for the plain¬ 
tiffs herein; that on Wednesday, June 24th, 1936, this hon¬ 
orable Court denied an application for a temporary injunc¬ 
tion and ordered the rule to show cause heretofore issued 
herein be discharged. The order of this Court discharging 
the rule and denying the application was signed on the 
day of June, 1936; that since the action of this Court on 
Wednesday, the 24th day of June, 1936, your affiant has 
been informed and believes and therefore avers that the 
defendants are proposing to immediately take action to do 
the things complained of in the Bill of Complaint notwith¬ 
standing the fact that the defendants or their counsel were 
fully advised of the intention of the plaintiffs to appeal to 
the United States Court of Appeals for the District of 
Columbia from the aforesaid order. 

Your affiant is further informed, and believes and there¬ 
fore avers that it is the general rule in matters similar to 
the one involved herein that pending appeal the parties 
agreed to do nothing until the matter has been de- 

169 termined by the Court of Appeals. 

Your affiant is informed and believes and there¬ 
fore avers that the defendants are proposing to pay out 
of the Treasury of the United States the money that has 
been allotted for this particular project and to go forward 
with their plans. Unless they are stayed pending the ap¬ 
plication in the Court of Appeals for temporary injunc¬ 
tion from paying out such funds and proceeding to carry 
out their plans, the appeal to the Court of Appeals from 
the order of this Court will be futile. 

Your affiant is informed and believes and therefore avers 
that John L. Nagle, Superintendent of the National Park 
Service, who signed an affidavit for the defendants, is now 
in the City of St. Louis. Your affiant is also informed 
and believes and therefore avers that the Mavor of the 
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City of St. Louis issued a statement to the press after the 
aforesaid decision of this Court on Wednesday, June 24th, 
1936, to the effect that the defendants were now £oing to 
proceed to tear down and demolish the buildings i and ac¬ 
quire such property as would be necessary to c^rry out 
the plans of the said defendants. 

Your affiant respectfully requests the Court to isign its 
order staying the defendants from all proceedings and ac¬ 
tions; their agents, servants and employees, pending the 
appeal of the plaintiffs in the United States Court of Ap¬ 
peals for the District of Columbia or until such time as said 
Court has had an opportunity to act upon a motion for a 
preliminary injunction to be filed in the United States 
Court of Appeals for the District of Columbia as $oon as 
the record shall be certified to that Court. 


EDMUND M. TOLAND 


Subscribed and sworn to before me this 27th day of 
June, 1936. 

NORMAN E. SILL, 

(Seal) Notary Public, B. C, 

170 Waiver of Citation on Appeal 

Filed June 30 1936 


The plaintiffs, August Balter et al., having petitioned 
for and noted an appeal in open Court from the order of 
the Court entered June 30th, 1936, to the United States 
Court of Appeals for the District of Columbia, on the 30th 
day of June, 1936, the undersigned counsel for the defen¬ 
dants hereby waive the service of citation upon the defen¬ 
dants and an appeal taken. 

RALPH S. BOYD 
ALGER HISS 
Attorneys for Defendant 

171 Filed June 30 1936 


Assignment of Errors 

Now come the plaintiffs and assign as error the ajction 
of the Court in the following matters: 

1. The Court erred in overruling, denying and failing 
and refusing to grant plaintiff’s application for a prelim¬ 
inary injunction as prayed. 


i 
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2. The Court erred in failing and refusing to grant to 
the plaintiffs and in not issuing a preliminary injunction 
as prayed. 

3. The Court erred in discharging the rule issued the 
eighth day of June, 1936, requiring the defendants to show 
cause why a preliminary injunction should not issue. 

4. The Court erred in not making said rule absolute. 

5. The Court erred in failing and refusing to hold the 
Emergency Relief Act of 1935 unconstitutional. 

6. The Court erred in failing to find that the plaintiffs 
have a justiciable interest. 

7. The Court erred in making its findings of fact and in 
each and every part thereof and in failing and refusing 
to find and hold and rule to the contrary. Said findings 
and each and every part thereof severally constitute in 
whole or in part a conclusion of law and are erroneous in 

law and are not supported by and are contrary to 
172 the pleadings, are erroneous in fact and are incon¬ 
sistent with the facts found or not denied. 

8. The Court erred in its conclusions of la\v and in each 
and every part thereof severally and in each and every 
conclusion, ruling or holding therein upon the grounds that 
they and eadh of them are erroneous in point of law’ and 
contrary to the pleadings and the law’, are not supported 
by the pleadings and are inconsistent with the facts found 
or not denied. 

9. The Court erred in holding that the President w’as 
authorized by the Emergency Relief Act of 1935 to allo¬ 
cate $6,750,000 to the erection of the Thomas Jefferson 
Memorial. 

10. The Court erred in holding that the Act of August 
21st, 1935, w’as constitutional. 

11. The Court erred in holding that the plaintiffs will 
not suffer great and irreparable injury through the ac¬ 
tions of the defendants. 

12. The Court erred in holding that the plaintiffs may 
raise all of the questions sought to be raised here at the 
time and place when condemnation proceedings are to be 
instituted against the plaintiffs. 

13. The Court erred in failing and refusing to find and 
to hold and in not finding and holding that the plaintiffs 
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would suffer great and irreparable injury cognizable in 
equity by the denial of a preliminary injunction. 

14. The Court erred in failing and refusing to find and 
to hold and in not finding and holding that the acts of the 
defendants are repugnant and violative of the Cfonstitu- 
tion of the United States, and in particular Section 1 of 
Article I; Section 8, Article I, clause 18; the Fifth and 
Tenth Amendments thereto. 

14. And for other reasons apparent of record. 

173 For which errors the plaintiffs pray that the said 
order of the District Court of the United States for 

the District of Columbia, dated June 30th, 1936, be reversed 
and that the cause be remanded to said Court with direc¬ 
tions to vacate the aforesaid order and to grant a prelimi¬ 
nary injunction as prayed. 

EDMUND M. TOLAiND 
Attorney for Plaintiffs. 

i 

Received a copy of the foregoing assignment of errors 
this 30th dav of June, 1936. ; 

RALPH S. BOYD | 

Counsel for Defendants . 

174 Memorandum 

JUNE 30, 1936. I 

$50 deposit for costs in lieu of bond on appeal by T?oland. 

i 

! 

175 In the United States Court of Appeals for the 

District of Columbia j 

No. 2647 Filed August 25, 1936. 

August Balter, et al., Appellants, ! 

vs. 

Harold L. Ickes, Individuals and as Secretarv of the In- 
terior of the United States; and Arno B. Cammerer, In¬ 
dividuals and as Director of the National Park Ser- 

* I 

vice of the United States; and Henry Morgenthau, Jr., 
Individually and as Secretary of the Treasury of the 
United States, Appellees. 

Petition having been made by above appellants foy spe¬ 
cial appeal from an order in the Supreme Court of the 
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District of Columbia, entered therein on June 30, 1936, by 
Mr. Justice Cox, discharging the rule to show cause and 
denying a preliminary injunction in the cause in that court 
known as Equity No. 61644, 

It is this 17th day of August, 1936, the court having con¬ 
sidered the petition, ordered by the court that the petition 
be and it is hereby granted and a special appeal allowed. 

The court also having considered the application of the 
plaintiffs below, appellants here, for a temporary injunc¬ 
tion pending appeal, and it appearing to the court that in 
the interests of justice there should be a preservation of 
the status quo as to both appellants and appellees until final 
hearing of the special appeal, it is this 17th day of August 
ordered by the court that until the final hearing and deter¬ 
mination of the cause, or the further order of the court 
herein, the appellees and each of them, their officers and 
agents, be and they are hereby enjoined from obtaining or 
accepting options or offers for the sale of land in the area 
designated in the bill of plaintiffs; from exercising any op¬ 
tions or making any contracts for the purchase of such 
land; from making such purchases; from accepting any 
deeds for the acquisition of such land; from instituting any 
condemnation proceedings in connection with such land; 
from making any payments for such land; and from taking 
any steps toward the development of the Thomas Jefferson 
Memorial in the city of St. Louis, State of Missouri, as de¬ 
scribed in plaintiffs’ bill. 

GEORGE E. MARTIN 

(g ea l) Chief Justice. 

A true Copy, Test: 

MONCURE BURKE 

Clerk , of the United States Court of Appeals 
for the District of Columbia 

Bv: C. NEWELL ATKINSON 

Assistant Clerk . 
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2. Rule to Show Cause issued the 8th day of Jijine, 193ft 

in full. | 

3. Acknowledgement of service filed the 9th daV of Jrine, 

1936. *| 7 

4. Defendants’ answers to rule and answers tjo/hill of 
complaint filed the 22nd day of June, 1936, in full]/ 

5. Defendants’ affidavits filed in support of answer to 

rule to show cause, in full. / j 

6. Plaintiffs’ counter-affidavits filed the 26tlytlay of June, 

1936, in support of the Bill of Complaint. / ! 

7. Findings of fact and conclusions of lafw of tlie Court 

dated the 30th dav of June, 1936. / i 

8. Plaintiffs’ exceptions to the finding^ of fact and con¬ 

clusions of law of the Court dated tine 30th dav of June, 
1936. / ' | 

9. Order discharging rule and denying application for 

preliminary injunction. / 

10. Order and entries showing/riotation and allowance of 
appeal, dated June 30th, 1936. 7 

10-a. Motion for stay pending appeal, and notation 
thereon denving same. / i 

11. Memorandumybf deposit of $50.00 in lieu of 

177 bond on appeal. / ! 

12. Assignment*'of errors. 

13. Waiver of citation on appeal filed June 30th, 1936. 

14. This designation of record. 

/ EDMUND M. TOLAND 

/ Attorney for Plaintiffs . 

/' j 

Receipt of cypy of the foregoing designation of record 
is hereby acknowledged this 30 day of June, 1936, and 
waiver of cprinter-designation is hereby noted. 

RALPH S/feOYD 
ALGER HISS 

Attorneys for Defendants. \ 

178 / Additional Designation of Record 

Filed Sept 2 1936. j 

’he Clerk will please include in the record on appeal 
/heretofore designated in the above-entitled cause the! fol- 
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1. Order of the United States Court of Appeals for the 
District of Columbia, dated August 17th, 1936, granting a 
petition for the allowance of a special appeal and a tem¬ 
porary injunction pending the determination of the special 
appeal. 

EDMUND M. TOLAXD 
Attorney for Plaintiffs. 

Receipt of copy of the foregoing additional designation 
of record is hereby acknowledged this 2nd day of Septem¬ 
ber, 1936. 

RALPH S. BOYD 

Attorney for Defendants. 

179 In the United States Court of Appeals for 

the District of Columbia. 

No. 2647. 

August Balter et al., Appellants , 

vs. 

iHarold L. Ickes et al., Appellees. 

Endorsed: United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Sep 2—1936 Moncure Burke 
Clerk 

Stipulation 

It is hereby stipulated by and between counsel for the 
parties hereto and approved by the Chief Justice of this 
Court that the copy of the pleadings filed by the appellants 
herein on July 1st, 1936, be delivered to Miss 'Wilson of 
the Clerk’s Office to be certified by her after examination 
back to this Court as a complete copy of all pleadings filed 
in Balter et al. vs. Ickes et al., Equity No. 61,644, in order 
that the Clerk of this Court shall receive the certified copy 
within the twenty days allowed by the Rules of this Court, 
said certified copy to be printed by the Clerk of this Court. 

EDMUND M. TOLAND 
Attorney for Plaintiffs. 

RALPH S. BOYD 
Attorney for Defendants. 
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I 

Approved : 

GEORGE E. MARTIN 

Chief Justice . 

Signed by direction of Chief Justice Martin 

By: C. NEWELL ATKINSON ; 

Assistant Clerk. \ 

(Seal) | 

A true Copy, Test: ! 

MONCURE BURKE 

Clerk, of the United States Court of Appeals 
for the District of Columbia j 

By: C. NEWELL ATKINSON, 

Assistant Clerk. ! 

i 

180 District Court of the United States for the! 

District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 178, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 61644 in Equity, 
wherein August Balter et al are Plaintiffs and Honorable 
Harold L. Ickes et al are Defendants, as the same remains 
upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 9th day of September^ 1936. 

C. E. STEWART, 

(Seal) Clerk. 

\ 

Endorsed on Cover: No. 6827. August Balter, Edward 
C. Barnidge, Louis Christopherson, et al., Appellants, v. 
Harold L. Ickes, Individually and as Secretary of the In¬ 
terior of the United States, Arno B. Cammerer, individu¬ 
ally and as Director of the National Park Service qf the 
United States, et al. United States Court of Appeals for 
the District of Columbia Filed Sep 9—1936 Mohcure 
Burke Clerk i 
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153 Order on Mandate j 

Filed Jun 17 1937. 

i 

Come now the defendants by their attorney of record and 
present to the Court the mandate of the United States Court 
of Appeals for the District of Columbia filed herein on the 
5th day of June, 1937 and pray judgment in conformity 
therewith. Whereupon it appearing to the Court that the 
said mandate confirms the order of this Court entered 
herein on the 30th day of June, 1936, it is this 17th day of 
June, 1937, considered that the said order entered herein 
on the 30th day of June 1936, be and the same is hereby con¬ 
firmed and that the rule to show cause issued bv tliis Court 
on the 8th day of June 1936 be and the same is hereby dis¬ 
charged and the motion of the plaintiffs for an injunction 
pendente lite be and the same is hereby denied. 

By the Court j 

JAMES M. PROCTOR 
Xo objections as to form: j 

EDMUND M. TOLAND 
Attorney for Plaintiff. j 

154 Findings of Fact and Conclusions of Law on 

Motion to Dismiss Fill of Complaint, j 

Filed Jun 30 1937. j 

Upon consideration of the bill of complaint filed herein on 
the 8th day of June, 1936, and the motion of defendants 
Ickes and Cammerer to dismiss the bill of complaint, the 
Court makes the following j 

Findings of Fact 

i 

1. On December 21, 1935, the President signed an Execu¬ 
tive Order bv virtue of the authoritv vested in him! under 
the Emergency Relief Appropriation Act of 1935 (49 Stat. 
115) allocating to the Secretary of the Interior, from the 
funds made available by said Act, “the sum of $6,750,000, 
which, with the sum of $2,250,000 to be contributed jby the 
City of St. Louis and accepted by the Secretary of the 
Interior, * * * will make available for the said project the 
total sum of $9,000,000 which the Secretary through the Na- 


i 

I 

i 
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tional Park Service, was authorized and directed to ex¬ 
pend in acquiring and developing the site in question.’’ 

2. Thereafter the Board of Aldermen of St. Louis passed 
an ordinance authorizing and directing the Mayor and 
Comptroller of the City to pay to the Secretary of the In¬ 
terior $2,500,000 “representing the one-fourth (}4) 

155 share of the City of St. Louis of the total amount of 
Nine Million Dollars ($9,000,000) to be expended by 

the United States of America, through the Secretary of the 
Interior, through the National Park Service, in acquiring 
developing and preserving a site within the limits of the 
City of St. Louis for a national park or plaza, to be known 
as the Jefferson National Expansion Memorial”, and on 
May 15,1936, the City of St. Louis paid into the Treasury of 
the United States for the credit of the Secretary of the In¬ 
terior the sum of $2,250,000 and the Secretary of the In¬ 
terior accepted the said sum under authority of the Act of 
Congress approved August 21, 1935, 49 Stat. 666. 

3. The Citv of St. Louis has not been and cannot be made 

» 

a party to this suit. 

And upon the foregoing findings of fact the Court draws 
the following 

Conclusions of Laic 

1. The said Executive Order of the President constituted 
an offer by the United States to contract with the City of 
St. Louis for the acquisition of the lands described in the 
said Executive Order and the construction thereon of the 
project in question. 

2. The action of the City of St. Louis in raising its por¬ 
tion of the money and paying it into the Treasury of the 
United States constituted an acceptance of the offer of the 
United States and resulted in a contract. 

3. The City of St. Louis is an indispensable party to this 
suit and this Court cannot proceed further in its absence. 

4. The motion to dismiss should be sustained and 

156 the bill should be dismissed. 

JAMES M. PROCTOR 

Justice 

This 30th day of June, 1937. 

On the 30th day of June, 1937, the plaintiffs except to the 
making and entry of the foregoing findings of fact and con- 


i 
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l 

| 

elusions of law and each of them and said exceptions are 
dulv noted and allowed. 

JAMES M. PROCTQR 

Justice I 

157 Final Decree Dismissing Bill of Complaint 

Filed Jun 30 1937 j 

Upon consideration of the motion of the defendants to 
dismiss the hill of complaint filed herein on the eighth day 
of June, 1936, and it appearing to the Court that the City of 
St. Louis, Missouri, is an indispensable party defendant in 
this cause, which has not been and cannot be made a party, 
it is by the Court this 30th day of June, 1937, 

Adjudged, Ordered and Decreed that defendants|’ motion 
to dismiss the bill of complaint be and the same hjereby is 
granted, and that the bill of complaint be and the same is 
hereby dismissed. i 

JAMES M. PROCTOR 
Justice \ 

No objections as to form. 1 

MR TOLAXD present J.M.P. 

EDMUND M. TOLAND, j 

Attorney for Plaintiffs. \ 


158 Exception of the plaintiffs is hereby noted to the 
entry of the above decree and to each and eve|ry part 
and to so much thereof as refuses any of the relief herein 
prayed by the plaintiffs, and the plaintiffs by their attorney 
in open court petition for and note an appeal from th£ above 
decree to the United States Circuit Court of Appeals for 
the District of Columbia on this 30th day of June, 1937, 
which appeal is hereby granted and noted: whereupon the 
maximum undertaking for costs is hereby fixed at $100 
with leave to deposit the sum of $50 with the Clerk in lieu 
thereof. ! 

JAMES M. PROCTOR | 
Justice . 
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Memorandum 


JUNE 30, 1937. 

$50. deposited in lieu of bond on appeal. 


159 Waiver of Citation on Appeal 

Filed Jun 30 1937 

The plaintiffs, August Balter et al, having petitioned for 
and noted an appeal in open Court from the final decree of 
the Court entered June 30th, 1937, to the United States 
Court of Appeals for the District of Columbia, on the 30th 
dav of June, 1937, the undersigned counsel for the defen- 
dants hereby waives the service of citation upon the defen¬ 
dants and an appeal taken. 

RALPH S. BOYD 

Attorney for Defendants. 

160 Assignment of Errors 

Filed Jul 3 1937 


Now come the plaintiffs and assign as error the action of 
the Court in the following matters: 

1. The Court erred in overruling, denying and failing and 
refusing to grant plaintiffs’ application for a preliminary 
injunction as prayed. 

2. The Court erred in failing and refusing to grant to 
the plaintiffs and in not issuing a preliminary injunction as 
prayed. 

3. The Court erred in discharging the rule issued the 
eighth day of June, 1936, requiring the defendants to show 
cause why a preliminary injunction should not issue. 

4. The Court erred in not making said rule absolute. 

5. The Court erred in failing and refusing to hold the 
Emergency Relief Act of 1935 unconstitutional. 

6. The Court erred in failing to find that the plaintiffs 
have a justiciable interest. 

7. The Court erred in making its findings of facts and in 
each and every part thereof and in failing and refusing to 
find and hold and rule to the contrary. Said findings and 
each and every part thereof severally constitute in whole 
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j 

or in part a conclusion of law and are erroneous ip law and 
are not supported by and are contrary to the pleadings, are 
erroneous in fact and are inconsistent with the fajcts found 
or not denied. 

161 8. The Court erred in its conclusions of law and in 

each and every part thereof severally and in each 
and every conclusion, ruling or holding therein Upon the 
grounds that they and each of them are erroneous^ in point 
of law and contrary to the pleadings and the law, are not 
supported by the pleadings and are inconsistent Iwitli the 
facts found or not denied. 

9. The Court erred in holding that the President was 

authorized bv the Emergency Relief Act of 1935 toi allocate 
$6,750,000 to the erection of the Thomas Jefferson Memo¬ 
rial. j 

10. The Court erred in holding that the Act of August 

21st, 1935, was constitutional. j 

11. The Court erred in holding that the plaintiffs will 

not suffer great and irreparable injury through the; actions 
of the defendants. j 

12. The Court erred in holding that the plaintiffs may 

raise all of the questions sought to be raised here at the 
time and place when condemnation proceedings are to be 
instituted against the plaintiffs. j 

13. The Court erred in failing and refusing to fiind and 
to hold and in not finding and holding that the plaintiffs 
would suffer great and irreparable injury cognizable in 
equity by the denial of a preliminary injunction. j 

14. The Court erred in failing and refusing to fipd and 

to hold and in not finding and holding that the acts of the 
defendants are repugnant and violative of the Constitution 
of the United States, and in particular Section 1 of Article 
I; Section 8, Article I, clause 18; the Fifth and Tenth 
Amendments thereto. j 

15. The Court erred in holding that the Executive Order 
of the President, No. 7253, dated December 21st, 193$, con¬ 
stituted an offer by the United States to contract with the 

City of St. Louis. j 

162 16. The Court erred in holding that the City of 

St. Louis in paying $2,250,000 into the Treasury of 
the United States constituted an acceptance of the offqr and 
resulted in a contract. 


i 
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17. The Court erred in holding that the City of St. Louis 
is an indispensable party to this suit, and that the District 
Court could not proceed further in its absence. 

18. The Court erred in granting and in failing and refus¬ 
ing to denv defendants’ motion to dismiss plaintiffs’ bill of 
complaint. 

19. The Court erred in dismissing the plaintiffs’ bill of 
complaint. 

20. And for other reasons apparent of record. 

For which errors the plaintiffs pray that the said order 
of the District Court of the United States for the District 
of Columbia, dated June 30th, 1936, and the said final de¬ 
cree of the District Court of the United States for the Dis¬ 
trict of Columbia, dated June 30th, 1937, be reversed and 
that the cause be remanded to said Court with directions to 
vacate the aforesaid order and final decree and to grant a 
preliminary injunction as prayed. 

EDMUND M. TOLAND 
Attorney for Plaintiffs. 

Received copy of the foregoing assignment ot errors this 
3rd day of July, 1937. 

RALPH S. BOYD 

Attorney for Defendants. 


163 


Designation of Record 
Filed Jul 3 1937 


The clerk will please prepare the record on appeal in the 
above-entitled, cause and include therein the following: 

1. Bill of complaint filed the 8th day of June, 1936. 

2. Rule to Show Cause issued the 8th day of June, 1936, 
in full. 

3. Acknowledgement of service filed the 9th day of June, 
1936. 

4. Defendants’ answers to rule and answers to bill of 
complaint filed the 22nd day of June, 1936, in full. 

5. Defendants’ affidavits filed in support of answer to rule 
to show cause, in full. 

6. Plaintiffs’ counter-affidavits filed the 26th day of June, 
1936, in support of the Bill of Complaint. 






AUGUST BALTER ET AL. VS. HAROLD L. ICKES ET AL. 159 

7. Findings of fact and conclusions of law of the Court 

dated the 30th day of June, 1936. | 

8. Plaintiffs ’ exceptions to the findings of fact! and con¬ 

clusions of law of the Court dated the 30tli day of June, 
1936. . | 

9. Order discharging rule and denying application for 

preliminary injunction. j 

10. Orders and entries showing notation and allowance of 
appeal, dated June 30th, 1936. 

164 10-a. Motion for stay pending appeal, and notation 

thereon denying same. ! 

11. Memorandum of deposit of $50.00 in lieu of bond on 
appeal. 

12. Assignment of errors. j 

13. Waiver of citation on appeal filed June 30th, 1936. 

14. Order of the United States Court of Appeal*-} for the 

District of Columbia, dated August 17th, 1936, granting a 
petition for the allowance of a special appeal and h tempo¬ 
rary injunction pending the determination of thei special 
appeal. j 

15. Order on the mandate. 

16. Docket entry, calendaring motion to dismiss} bill of 

complaint for hearing. ! 

17. Findings of fact and conclusions of law. 

18. Plaintiffs 7 exceptions to the findings of fact and con¬ 
clusions of law, dated the 30th day of .June, 1937. 

19. Final decree dismissing bill of complaint, dated the 

30th dav of June, 1937. j 

20. Entry showing notation and allowance of Appeal, 

dated the 30th day of June, 1937. j 

21. Memorandum of deposit of $50.00 in lieu of bond on 

appeal. j 

22. Assignment of errors filed 3rd day of July, 193U 

23. Waiver of citation on appeal filed June 30th, 1937. 

24. This designation of record. 

EDMUND M. TOLAND; 

Attorney for Plaintiff. 

Receipt of copy of the foregoing designation of record is 
hereby acknowledged this 3rd day of July, 1937, 

RALPH S. BOYD 

Attorney for Defendants. 


\ 
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Both parties reserve the right to file additional or counter 
designations. 

EDMUND M. TOLAND 
RALPH S. BOYD. 

165 District Court of the United States for the 

District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 164, both inclu¬ 
sive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 61644 in Equity, 
wherein August Balter, et al, are Plaintiffs and Harold L. 
Ickes, individually and as Secretary of the Interior of the 
United States et al, are Defendants, as the same remains 
upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, 1 hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 12th day of July, 1937. 

CHARLES E STEWART, 
Clerk. 

! By CHAS B COFLIN, 

(Seal) Assistant Clerk. 

Endorsed on Cover: No. 7005, Balter et al, Appellants, vs. 
Ickes et al. United States Court of Appeals for the District 
of Columbia Filed Jul 13 1937 Moncure Burke, Clerk 





